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10

IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT
11

OF IDAHO IN AND FOR THE COUNTY OF CANYON

12
13
14

15
16
17

Case No.: CV 09-5395C

WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

MEMORANDUM IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

Plaintiffs,
vs.

18
19
20

BIG BITE EXCAVATION, INC., an Idaho
corporation, PIPER RANCH, LLC, an Idaho
limited liability company, TIM AND JULIE
SCHELHORN, individuals, and DOES 1-5,

21

Defendants.

22
23
24

PIPER RANCH, LLC, an Idaho limited
liability company,

25

Counterclaimant,
26
27

28

vs.

OR\G\NAL

WANDERING TRAILS, LLC, an Idaho
Limited Liability Company, and LI UID

29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 1
Matter: 5407-014

585

1

REALTY, INC., an Idaho Corporation,

2

Counterdefendants.

3
4

5
6

COME NOV/ the Plaintiffs/Counterdefendants Liquid Realty, Inc. ("LRI") and
Wandering Trails, LLC ("WTLLC"), by and through their counsel of record,

7

JOHNSON,

ANGSTMAN

and

provide

this

Memorandum

m

Support

of

8

9

Plaintiffs/Counterdefendants' Motion for Summary Judgment as follows:

FACTUAL BACKGROUND

10
11

In 1993, TJ Angstman ("Angstman") created Liquid Realty, Inc. ("LRI") for the

12

purposes of developing real estate.

See Affidavit of TJ Angstman in Support of

13
14

Plaintifft/Counterdefendants' Motion for Summary Judgment (hereinafter "Angstman

15

Affidavit"),~

16

the development of many properties. !d.,

7. From 1991 until the present, Angstman (through LRI) was involved in
~

6-16. Angstman was involved in all aspects

17

of the development of these properties, from seeking and obtaining financing for the
18

19

development, to obtaining the entitlements for the development through overseeing the
During this time period, Angstman

20

actual development and construction work. !d.

21

developed multi-family housing units, single family lots and commercial properties. !d.

22

Angstman also personally owned several of these types of properties during this period.
23
24

!d.,

~

16.

In addition to developing and owning properties himself, Angstman also

25

advised others (as an attorney) on their own developments and provided legal services

26

and brokerage services related to real estate. !d.,

27

~

3-5. Further, Angstman regularly

taught classes to other attorneys and real estate professionals regarding real estate and

28

development. !d.
29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 2
Matter: 5407-0 14

586

In 2006, LRI created Wandering Trails, LLC ("WTLLC") for the purposes of
2

obtaining and developing the Wandering Trails property for residential use. !d.,

~

15.

3

Initially, there were three members of that company - LRI, Dan Walters and Mick
4

5

Bernier. Id.,

~

17. Ultimately, Dan Walters withdrew from the company, leaving LRI

6

with a 75% ownership interest, and Mick Bernier with a 25% interest, and the right to

7

distributions from the sale of the property (Bernier was the original owner of the

8

property). Id.
9

In late 2007, WTLLC was proceeding with the development of the property. It

10
11

had received approval for several administrative lot splits, which allowed it to develop up

12

to 9 residential lots in 3 quarter sections of the development (Phase 1 contained 6 such

13

lots). Id.,

~

18. WTLLC, through Angstman or LRI, had sought bids from various

14
15

companies for the excavation and paving work required to create the roadways to Phase
~

19. WTLLC received one such quote from American Paving. !d.; Exhibit B. In

16

1. I d.,

17

November 2007, Angstman discussed the American Paving quote with Tim Schelhorn.

18

Id.,

~

20-21; see also Deposition of Tim Schelhorn (hereinafter "Tim Schelhom Depo"),

19

19:5 - 20:11

(attached to the Affidavit of Matthew T Christensen in Support of

20

21

Plaintif!S/Counterdefendants' Motion for Summary Judgment (hereinafter "Christensen

22

Affidavit") as Exhibit B) 1.

23

At the time, Angstman knew that Schelhorn owned an

excavation company, as Schelhorn's company (Big Bite Excavation, Inc.) had previously

24

done work on another LRI development. Angstman Affidavit, ~ 20.
25
26

27
28

1

The depositions of both Tim and Julie Schelhom were taken in this matter. At their depositions, both Tim
and Julie Schelhom testified individually, and on behalf of Piper Ranch, LLC, and Big Bite Excavation,
Inc., pursuant to 30(b)(6) deposition notices. Consequently, the testimony of both Tim and Julie Schelhom
is binding on them individually and on Piper Ranch and/or Big Bite.

29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 3
Matter: 5407-014

587

. ,,

1

2

Schelhorn expressed interest in performing the work depicted on the American
Paving estimate in return for receiving an ownership interest in WTLLC. Id.,

~

21; see

3

also Tim Schelhorn Depo, 22:5 - 24:21. Based on this expressed interest, Angstman
4

5

prepared a draft Assignment of Limited Liability Company Interest agreement (the

6

"Assignment Agreement") and had it and the American Paving estimate (which was

7

Exhibit A to the Assignment Agreement) sent to the Schelhorns by an employee of

8

Angstman's law finn. Angstman Affidavit,~ 22; see also Affidavit of Susan Livingston in
9
10
11
12
13

Support of Plaintiffs/Counterdefendants' Motion for Summary Judgment (hereinafter
"Livingston Affidavit"), ~ 3 and Exhibit A.
After a few weeks, the Schelhorns signed the Assignment Agreement (which was
in the name of their entity, Piper Ranch, LLC) and returned it to WTLLC. Angstman

14
15

Affidavit,~

22-23 and Exhibit C. The essential terms of the Assignment Agreement were

16

that LRI would transfer a 25% ownership interest to Piper Ranch; that Piper Ranch was

17

supposed to perform (or have performed on its behalf) work on the project worth

18

approximately $160,000.00, the initial scope of which would include pit run, aggregate

19

and paving in accordance with the American Paving estimate (hereinafter the "Piper
20
21

Ranch Work"); that LRI would receive a distribution of $60,000 in return for transferring

22

the 25% ownership interest; and that Piper Ranch would then have a capital account of

23

$100,000 after all work was performed. See Id.

Piper Ranch and/or the Schelhorns

24

understood and do not dispute that $160,000 of work was to be performed on the project,
25
26
27

and that the initial scope of the work was to include pit run, aggregate and paving. See

Tim Schelhorn Depo 24:18-28:5.

28
29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 4
Matter: 5407-014

588

.' '

Further, Piper Ranch and/or the Schelhorns understood that the development of
2

the project was dependent on the Piper Ranch Work being performed in a timely manner.

3

The sale projections for the lots in the project required the Piper Ranch Work be
4

5

performed in order to obtain the projected sale price for the lots. See Tim Schelhorn

6

Depo, 39:15- 40:7; see also Deposition of Julie Schelhorn (hereinafter "Julie Schelhorn

7

Depo"), 91:14- 94:7 (attached to the Christensen Affidavit as Exhibit A).

Furthermore,

8

the Schelhorns or Piper Ranch planned on performing the Piper Ranch Work in early
9
10

spring 2008. Tim Schelhorn Depo, 46:13- 46:22. Notwithstanding their understanding

11

that the Piper Ranch Work had to be performed in 2008, Piper Ranch and/or the

12

Schelhorns have not performed any work on the Wandering Trails development.

13

Angstman Affidavit,

~

27 and 30; Julie Schelhorn Deposition, 116:14-16; see Piper

14
15
16
17

18

Ranch's Response to Request for Admission No. 4 [14] and Response to Request for
Admission No. 5 [ 15] (attached to the Christensen Affidavit as Exhibit D).
At the time that Piper Ranch received the 25% interest in WTLLC, it had less than
$200 in capital in the company. See Julie Schelhorn Depo, 139: 7-17. Piper Ranch has

19

never had the capital funds available to pay for or perform $160,000 of work on the
20

See !d.; see also Tim Schelhorn Depo, 46:23 - 50:10.

21

Wandering Trails project.

22

Furthermore, the Schelhorns did not have the ability to capitalize Piper Ranch in early

23

2008 in order to pay for that work to be performed. See Tim Schelhorn Depo, 46:23 -

24

50:10. Tim and Julie Schelhorn are the sole members and managers of Piper Ranch, and
25
26

they exercise complete control over the company.

See Piper Ranch's Response to

27

Request for Admission No. 9 (attached to the Christensen Affidavit as Exhibit C).

28

Further, Piper Ranch does not maintain a business bank account - rather, Tim and Julie

29
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•

<

1

2

Schelhom maintain a bank account "dba Piper Ranch."

See Julie Schelhorn Depo,

140:10 - 141:8. Piper Ranch does not file its own separate tax returns -rather, the

3

corporate distinctions between Piper Ranch and the Schelhoms are completely
4

5

disregarded for tax purposes.

6

Affidavit of Teresa L. Pulliam in Support of Defendants' Second Motion for Summary

7

Judgment (filed on or around April 1, 2011 ), ~ 4. Piper Ranch also uses a separate entity,

See Julie Schelhorn Depo, 124:24 - 125:16; see also

8

Big Bite Excavation, Inc., to pay at least some of its obligations. See Julie Schelhorn
9
10

Depo, 48:13- 50:14; 123:12- 124:20 and Exhibit 14.
STANDARDS

11

12

13

Idaho Rule of Civil Procedure 56 establishes the basic summary judgment
standard. A party is entitled to summary judgment, in full or in part, if:

14
15
16

17
18

[T]he pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law.
A summary judgment, interlocutory in character, may be rendered on the
issues of liability alone although there is a genuine issue as to the amount
of damages.

19

Idaho R. Civ. P. 56(c). If a moving party challenges an element of the non-moving

20

party's case on the basis that no genuine issue of material fact exists, the burden shifts to

21

the non-moving party to present sufficient evidence to create a genuine issue of fact.
22
23
24

25
26

Thomas v. Idaho Ins. Agency, Inc., 126 Idaho 527, 887 P.2d 1034, 1037 (1994). In so
doing, the non-moving party
may not rest upon the mere allegations or denials of that party's pleadings,
but the party's response, by affidavit or as otherwise provided in this rule,
must set forth specific facts showing that there is a genuine issue for trial.

27

28

Id.; and Idaho R. Civ. P. 56(e).

29
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'

To withstand a motion for summary judgment, the non-moving party may not

1

2

"rest on mere speculation because a mere scintilla of evidence is not enough to create a

3

genuine issue of material fact." McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360, 364
4

5

(1991). The non-moving party cannot withstand summary judgment based upon a slight

6

doubt as to the fact, but instead must offer "sufficient evidence upon which a jury can

7

reasonably return a verdict resisting the motion." BMC West Corp. v. Horkley, 144 Idaho

8

890,893, 174 P.3d 399,402 (2007), quoting Harpole v. State, 131 Idaho 437,439,958
9
10

P.2d 594,596 (1998).

11
12

ARGUMENT

13

1. LRI and WTLLC prevail on their Breach of Contract and Breach of the

Covenant of Good Faith and Fair Dealing claims. 2

14

15

In order to prove a breach of contract claim, LRI and WTLLC must prove three

16

elements: (a) the existence of a contract or agreement; (b) that Piper Ranch or the
17
18

Schelhorns breached the terms of the contract or agreement; and (c) that LRI or WTLLC

19

was damaged as a result of Piper Ranch's breach of the contract or agreement. See IDJI

20

6.10.1.

21

Here, there is no dispute that a contract existed - the Assignment Agreement.
22
23

Furthermore, there is no dispute that the Assignment Agreement required Piper Ranch to

24

perform (or have performed) $160,000 worth of work which included pit run, aggregate

25

and paving for the initial development of the project. Nor is there any dispute that the

26

Piper Ranch Work was to be performed in 2008. Lastly, there is no dispute that Piper

27
2

28

In the Amended Complaint in this matter, LRI and WTLLC also pled, in the alternative, an unjust
enrichment claim against the Defendants. Because LRI and WTLLC should prevail on their breach of
contract and promissory estoppel claims, this motion does not address the unjust enrichment claim.
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1

2

Ranch has not performed (or had performed on its behalf) any work on the project.
Accordingly, the first two elements of LRI and WTLLC's breach of contract claim are

3

undisputed and partial summary judgment is appropriate on these elements. The only
4

5
6

7

question that remains is whether LRI and WTLLC have been damaged as a result of
Piper Ranch's breach.
Under the terms of the Assignment Agreement, LRI gave up a 25% membership

8

interest in WTLLC immediately upon execution of that agreement. Accordingly, LRI has
9
10

been damaged by losing that membership interest. Additionally, LRI was to receive a

11

$60,000 distribution in return for the work performed by Piper Ranch. Since no work

12

was ever performed, no distribution was made to LRI. Thus, LRI has been damaged by

13

losing the 25% membership interest and not receiving the $60,000.00 payment.

14

15

After Piper Ranch performed its work on the development, WTLLC was to have

16

$100,000 worth of work performed (after deducting the $60,000 that was being paid to

17

LRI as a distribution). Because Piper Ranch never performed any work on the project,

18

WTLLC was damaged by not realizing the benefit of that work. Further, because Piper

19

Ranch failed to perform any work on the project, WTLLC was unable to sell any of the
20
21

Phase 1 lots, and has been forced to continue making interest payments to the lender in

22

order to forestall foreclosure of those lots. See Angstman Affidavit,

23

~

28-30. While the

interest payments remain ongoing, through April 2011, the amounts expended since

24

August 2008 total at least $35,779.25. !d.,

~

30. Accordingly, due to Piper Ranch's

25
26
27

breach of its contractual obligations, LRI has been damaged in the amount of $60,000,
and WTLLC has been damaged in the amount of$135,779.25.

28
29
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1

2

Additionally, the duty of good faith and fair dealing is present in any contract. "It
is an objective determination of whether the parties have acted in good faith in terms of

3

enforcing the contractual provisions. An action by one party that violates, qualifies or
4

5

significantly impairs any benefit or right of the other party violates the covenant." Indep.

6

Sch. Dist. V. Harris Family Ltd. P'ship, _Idaho_, 2011 Ida LEXIS 54 *13-*14

7

(2011) (internal citations omitted). Here, it is clear that Piper Ranch's failure to perform

8

any work on the Wandering Trails project has violated, qualified or impaired LRI's and
9
10

11

WTLLC's expected benefits from the contract. Accordingly, Piper Ranch has breached
the duty of good faith and fair dealing as well.

12
13

2. LRI and WTLLC also prevail on their promissory estoppel claim.
14
15

To prevail on their promissory estoppel claim, LRI and WTLLC must show the

16

following: (a) that they relied upon a specific promise by Piper Ranch or the Schelhoms;

17

(b) that they suffered substantial economic loss as a result of such reliance; (c) that the

18

loss suffered by LRI and WTLLC was or should have been foreseeable by Piper Ranch or

19

the Schelhoms; and (d) that LRI and WTLLC's reliance on the promise made by Piper
20
21

Ranch or the Schelhoms was reasonable. See Zollinger v. Carrol, 137 Idaho 397, 400,49

22

P.3d 402, 405 (2002).

23

Here, it is undisputed that a promise was made - Piper Ranch contracted and

24

promised to perform work on the Wandering Trails project. LRI and WTLLC relied on
25
26

that promise by transferring a 25% interest in WTLLC to Piper Ranch and discontinuing
~

27

further use of the development loan from Alpha Lending. See Angstman Affidavit,

28

26. By relying on Piper Ranch's promise to perform the required work on the project,

29
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24-

'

.

LRI gave up 25% of its membership interest in the company, and never realized the
2

$60,000 payment that was supposed to come as a result of the sale of this interest.

3

Further, by relying on Piper Ranch's promise to perform work, WTLLC lost the
4

5

opportunity to complete that work by drawing on the Alpha Lending loan, and never

6

realized the $100,000 capital contribution which was to come from the work performed.

7

I d.

8

These results to LRI and WTLLC were foreseeable to Piper Ranch - the
9
10

Assignment Agreement specifically laid out the value of the work performed, and how

11

that value was going to be allocated between LRI and WTLLC. Further, Piper Ranch

12

and/or the Schelhoms were aware that WTLLC was discontinuing use of the

13

development loan after Piper Ranch committed to do the work on the project, and of the

14

implications thereof on further financing for the project and savings from using the
15
16

17

18

development loan. Id.; see also Julie Schelhorn Depo, 127:20- 130:16.
Lastly, LRI and WTLLC's reliance on the promises made by Piper Ranch was
reasonable. The promises were made in the context of a contractual agreement between

19

the parties. It is abundantly reasonable for one party to a contract (in this case, LRI and
20
21

WTLLC) to rely on the other party (here, Piper Ranch) to perform its contractual

22

obligations in a timely fashion.

23

Thus, LRI and WTLLC have proven all elements of their promissory estoppel

24

claim, and judgment should be entered in their favor on that claim, in the amount of
25
26
27

28

29

damages they suffered based on their reliance on Piper Ranch's promise to perform work,
$60,000 and $100,000 (plus $35,779.25 in ongoing interest) respectively.
3. LRI and WTLLC also prevail on the alter ego claim against Tim and Julie
Schelhorn.
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•,

Piercing the corporate veil is the judicial act of imposing personal liability
on otherwise immune corporate officers, directors, and shareholders for
the corporation's wrongful acts. The theory allows the fact finder to
disregard the corporate form, thereby making individuals liable for
corporate debts.

2
3
4

5

EEOC v. Burrito Shoppe, LLC, 2008 WL 2397678 (Dist. Idaho, 2008) (citing VFP VC v.

6

Dakota Co., 141 Idaho 326, 335, 109 P.3d 714,723 (2005)).
7

8

In order to pierce the corporate veil, two basic elements must be shown: (1) a

9

unity of interest and ownership such that the separate personalities of the corporation and

10

the individual no longer exist and (2) if the acts are treated as those of the corporation an

11

inequitable result will follow. 3 See Surety Life Ins. Co. v. Rose Chapel Mortuary, Inc., 95
12
13

Idaho 599, 514 P.2d 594 (1974); Baker v. Kulczyk, 112 Idaho 417, 732 P.2d 386 (Ct.

14

App., 1987); Hutchison v. Anderson, 130 Idaho 936, 950 P.2d 1275 (Ct. App., 1997).

15

Proof of the first element can be any of the following:

16

a) The sole company owners (shareholders or members) are also the sole company
17

officers, directors or managers;

18

19

b) The company lacks the formalities required of corporations (annual meetings with

20

meeting minutes, proper corporate formation documents, separate bank accounts

21

and tax returns, etc.);
22
23
24

25
26
27

28
29

3

No Idaho state case appears to have dealt specifically with piercing the veil of a limited liability company
(as opposed to a corporation). However, two federal cases in Idaho have specifically dealt with the issue.
See In re: Weddle, 353 B.R. 892 (Bankr. D. Id., 2006) ("While Idaho cases addressing veil piercing deal
with corporations, this Court concludes Idaho courts would equally apply such an equitable principle to the
misuse or abuse of a limited liability company."); EEOC v. Burrito Shoppe, LLC, 2008 WL 2397678 (D.
Idaho, 2008) (allowing the piercing of a limited liability company veil to proceed to jury trial). See also 45
Am. Jur. Proof of Facts 3d 1 "Grounds for Disregarding the Corporate Entity and Piercing the Corporate
Veil." (2009) (citing cases); Vanderford Co. v. Knudson, 144 Idaho 547, 165 P.3d 261 (2007) (remanding
matter to trial court for trial on alter ego claim against LLC after requested jury instructions regarding
piercing the LLC veil were not provided at the original trial).
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1

2

c) The company engages in business transactions without the formal approval of the
directors, officers or managers;

3

d) Personal expenses (or expenses of other entities) are paid for from company
4

5

accounts;

6

e) The owner exercises complete and absolute control over the business;

7

f) The owners themselves choose to disregard the corporate or company entity.

8

See Hutchison v. Anderson (1997); EEOC v. Burrito Shoppe, LLC, (D. Idaho, 2008); 1
9
10

11
12
13

Fletcher Cyc. Corp. §41.30 "Piercing the Corporate Veil; Determinative Factors" (2009).
Here, nearly all of these elements are present:
a) The Schelhorns are the sole members of Piper Ranch, LLC. See Piper Ranch's

Response to Request for Admission No. 4, (attached to the Christensen Affidavit

14
15
16
17
18

as Exhibit C);
b) The Schelhorns exert 100% control over Piper Ranch, LLC.

See Piper Ranch's

Response to Request for Admission No. 9, (attached to the Christensen Affidavit
as Exhibit C);

19

c) Piper Ranch, LLC, does not file separate tax returns.

Rather, the Schelhorns

20
21

choose to disregard the separate entity and include Piper Ranch, LLC on their

22

own personal tax returns. See Julie Schelhorn Deposition, 124:24- 125:16; see

23

also Affidavit of Teresa L. Pulliam in Support of Defendants' Second Motion for

24

Summary Judgment (filed on or around April 1, 2011),, 4;
25
26
27

d) Piper Ranch, LLC, does not have a separate bank account, but rather is listed as
"Tim and Julie Schelhorn, dba Piper Ranch, LLC." This was apparently done

28

29
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1

2

because the Schelhoms chose a bank that does not handle business accounts. See
JulieSchelhornDepo, 140:10-141:8;

3

e) Piper Ranch has engaged in business transactions with other entities for which no
4

5

company resolutions authorizing the transaction exist. For instance, no company

6

resolution exists authorizing Piper Ranch's contracting to receive a membership

7

interest in Wandering Trails, LLC.

See !d., 164:2 - 16.

Additionally, no

8

company resolution exists for Piper Ranch's agreement with Big Bite to perform
9
10

various services for Piper Ranch on other projects. !d., 37:5-10.

11

f) Piper Ranch used Big Bite to perform services and work on a separate project, for

12

which no written contract exists. ld., 48:13-25. In addition, Piper Ranch has not

13

paid Big Bite anything for the work it performed on that project. !d., 48:23 -

14
15
16

17
18

50:14.
g) Piper Ranch invoices and bills have been paid by Big Bite, a separate entity
owned by the Schelhoms. !d., 123:12-124:20 and Exhibit 14.
The above facts tend to show that the separate legal personalities of Piper Ranch

19

and the Schelhoms no longer exist (if they ever did to begin with), and that the first prong
20
21

22
23

of the alter ego test is easily met. Piper Ranch is an alter ego of the Schelhoms.
Regarding the second element of the veil piercing test, WTLLC and LRI must
simply show that if the acts (or failure to act) are treated as those of Piper Ranch, rather

24

than the Schelhoms, an inequitable result will follow or that it would sanction a fraud or
25
26

promote injustice.

An under-capitalized company, which contains no or very little

27

capital, thus making collection of any judgment against the company substantially futile,

28

is enough to show an inequitable result would follow from holding only the company

29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT-PAGE 13
Matter: 5407-014

597

liable. See Hutchison v. Anderson, 130 Idaho at 941; EEOC v. Burrito Shoppe, LLC, at*
2

4; L.S. Tellier, Annotation, Inadequate capitalization as factor in disregard of corporate

3

entity, 63 A.L.R. 2d 1051 (1959). Here, despite obligating itself to perform (or pay for
4

5

performance of) $160,000 worth of construction work on the Wandering Trails project,

6

the Schelhoms have only contributed $2950.00 to Piper Ranch. See Julie Schelhorn

7

Depo, 139:7-17. Much of that $2950 has been paid out for various expenses, leaving

8

only a negligible amount in the account. Id., 136:19- 139:17. Clearly any collection of
9
10

a judgment against Piper Ranch would be futile and inequitable to WTLLC and LRI.

11

Accordingly, WTLLC and LRI meet both the first and second elements of the veil

12

piercing test.

13

For these reasons, LRI and WTLLC request the court pierce Piper Ranch's

14

15
16

company veil and enter judgment against the Schelhoms individually.
4.

Piper Ranch is not entitled to judgment on its "Indemnification and
Contribution" claim.

17

Piper Ranch's "indemnification and contribution" claim is based on the following

18

19

20

facts:
(a) LRI or WTLLC represented that the Wandering Trails project was "viable" when

21

in fact it was not;
22

23

(b) LRI or WTLLC knew, or should have known, that the project was insolvent;

24

(c) LRI or WTLLC negotiated "unfavorable terms and conditions with lenders";

25

(d) LRI or WTLLC breached a fiduciary duty owed to Piper Ranch; and

26

(e) LRI or WTLLC acknowledged that there was no time for performance of Piper

27

Ranch's obligations.
28
29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 14
Matter: 5407-0 14

598

See Piper Ranch's Answer to Interrogatory No. 11 and Response to Request for
2

Production No. 13 (attached to the Christensen Affidavit as Exhibit C).

3

None of these claims are true or can be proven by Piper Ranch. For example:
4

5

(a) The Wandering Trails project was a "viable" project- it had received favorable

6

development decisions from Canyon County, it had favorable loan terms, it had

7

performing partners, and was working towards selling the Phase 1 lots. While the

8

economic downturn may have made the project less of a "short-term" opportunity,
9
10

none of the project partners intended it to be a short-term development. In other

11

words, the project was "viable." Further, such representations are at most future

12

projections and therefore not actionable.

13

See, e.g., G&M Farms v. Funk

Irrigation Co., 119 Idaho 514, 522, 808 P.2d 851, 859 (1991).

14

(b) The project was solvent. At the time Piper Ranch got involved with the project,
15

16

the value of the land was worth significantly more than the outstanding debt

17

obligations. See Angstman Affidavit,

18

~

32-32. Further, the Defendants have not

offered any statements or evidence in discovery that the project was insolvent and

19

therefore cannot prevail on any claim based on this allegation.
20
21
22

23

(c) The loan terms were commercially reasonable, and were not "unfavorable." See
Angstman Affidavit,

~

33.

Further, the Defendants have not offered any

statements or evidence in discovery that the loan terms were "unfavorable" and

24

therefore cannot prevail on any claim based on this allegation.
25
26

(d) No fiduciary duties were owed or breached by LRI or WTLLC (see below for a

27

further discussion of Piper Ranch's independent breach of fiduciary duty claim);

28

and

29
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(e) All parties understood that Piper Ranch's initial work obligation was to be

1
2

performed in early to mid-2008. See Tim Schelhorn Depo, 39:15 - 40:7; Julie

3

Schelhorn Deposition, 91:14 - 94:7 Angstman Affidavit,

~

26. Furthermore, the

4

law implies performance within a reasonable time of the contract. See Weinstein

5
6

v. Prudential Prop. & Cas. Ins. Co.,_ Idaho_, 233 P.3d 1221, 1240 (2010)

7

(citing Curzon v. Wells Cargo, Inc., 86 Idaho 38, 43, 382 P.2d 906, 908 (1963)

8

("Where no time is expressed in a contract for its performance, the law implies
9

that it shall be performed within a reasonable time as determined by the subject

10
11

matter of the contract, the situation of the parties, and the circumstances attending

12

the performance.").

13

Accordingly, none of these allegations can be proven by Piper Ranch to support

14
15

any of the claims asserted in this case. 4
Critically, the WTLLC Operating Agreement dispenses with these claims by

16

17

limiting members' and the Company's duties:

18

None of the Members nor any officer of the Company shall be liable or
accountable in damages or otherwise to the Company or to the other
Members for any error ofjudgment or any mistake offact or law or for
anything that such Member and/or officer may do or refrain from doing
hereafter, except in the case of willful misconduct or gross negligence.
To the maximum extent permitted by law, the Company hereby
indemnifies, defends, protects and agrees to hold each Member (and each
officer of the Company) wholly harmless from and against any loss,
expense or damage suffered by such Member (and/or such officer) by
reason of anything which such Member (and/or such officer) may do or
refrain from doing hereafter for and on behalf of the Company and in
furtherance of its interest; provided, however, the Company shall not be
required to indemnify, defend, protect or hold any Member (and/or any
such officer) harmless from any loss, expense or damage which such

19

20
21
22

23
24

25
26
27
28

4

In order to simply this brief, repeated reference is made to these factual deficiencies by reference to the
defined term "Factual Deficiency".

29
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',

1

2
3
4

5
6
7
8

Member (and/or such officer) may suffer as a result of such Member's
(and/or such officer's) willful misconduct or gross negligence in
performing or in failing to perform such Member's (and/or such
officer's) duties hereunder and/or for any acts in contravention of this
Agreement. The indemnity described in the preceding sentence shall be
recoverable only from the assets of the Company and not from the assets
of any Member. The provisions of this Agreement, to the extent that they
restrict the duties (including fiduciary duties) and liabilities of any
Member (and/or any officer) otherwise existing at law or in equity, are
agreed by the Members to replace such duties (including fiduciary duties)
and liabilities of such Member (and/or such officer).
See WTLLC Operating Agreement,~ 2.07 (attached to the Angstman Affidavit as Exhibit

9
10

D) (emphasis added).

11

Consequently, Piper Ranch cannot recover against LRI or WTLLC under any

12

indemnification or contribution theory - the Operating Agreement specifically restricts

13

this sort of recovery.

14

15

Furthermore, any damage award against Piper Ranch would necessarily be as a

16

result of Piper Ranch's breaches of its obligations and/or promises to WTLLC or LRI

17

(see the discussion above regarding WTLLC and LRI's claims against Piper Ranch). To

18

then allow Piper Ranch to recover from WTLLC and LRI any amounts awarded as a

19

result of Piper Ranch's failure to perform under an amorphous claim for indemnity or
20
21

contribution makes no sense, and is not something to which Piper Ranch would be

22

entitled. After all, "indemnity" is a remedy, not a claim in and of itself.

23

Accordingly, as Piper Ranch cannot prove any facts or theory under which it is

24

entitled to indemnity or contribution by WTLLC or LRI under the facts that can be
25
26
27

proven in this case, and as the WTLLC Operating Agreement specifically limits
indemnification to specific circumstances (none of which are present or have been

28

29
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1

2

alleged here), WTLLC and LRI are entitled to summary judgment on Piper Ranch's first
claim for relief.

3
4

5

5. Piper Ranch's Gross Negligence or Negligence claims should be dismissed.

6

Piper Ranch's Gross Negligence and Negligence counterclaims are based on its

7

perception and belief that LRI or WTLLC failed to properly manage, advise, counsel,

8

design, implement and administer the Wandering Trails project, thereby causing
9
10

"financial damages" to Piper Ranch as a result. See Counterclaim,

~

9 - 11, 14 - 15.

11

Piper Ranch has no facts that would support a claim for "gross negligence" that have

12

been disclosed in discovery. See Piper Ranch's Answer to Interrogatory No. 13 and

13

Response to Request for Production No. 13 (attached to the Christensen Affidavit as

14
15

Exhibit C). Furthermore, these claims ignore the following clear and undisputed facts:

16

(a) LRI (a managing member of WTLLC) and LRI's president had significant

17

development experience in a variety of development settings; (b) the failure of Piper

18

Ranch to perform any of its obligations under the Assignment Agreement was the actual

19

proximate cause of the projects failure; (c) Piper Ranch had clear disclosures of the risks
20
21

of the project, and understood that there was a chance of complete project failure; and (d)

22

LRI and WTLLC's duties were expressly limited under the terms of the· WTLLC

23

Operating Agreement.

See Angstman Affidavit,

~

6-16; Assignment Agreement, p. 3

24

(second to last full paragraph); Julie Schelhorn Depo 104:21 - 105:24; WTLLC
25
26

Operating Agreement,~ 2.07.

27

Notwithstanding these clear facts, Piper Ranch is seeking solely monetary

28

economic damages related to its negligence claims. Unless an exception applies, the

29
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2

economic loss rule prohibits the recovery of purely economic losses in a negligence
action because there is no duty to prevent economic loss to another. See Duffin v. Idaho

3

Crop Imp. Ass'n., 126 Idaho 1002, 1007, 895 P.2d 1195, 1200 (1995); Just's, Inc. v.
4

5

Arrington Construction Co., 99 Idaho 462, 583 P.2d 997 (1978); Brian and Christie, Inc.

6

v. Leishman Electric, Inc.,_ Idaho_, 244 P.3d 166 (2010). The limited exceptions

7

to the economic loss rule are inapplicable in this case. See id.; see also Blahd v. Richard

8

B. Smith, 141 Idaho 296, 108 P.3d 996 (2005). As a result, Piper Ranch's negligence
9
10

11

claims are barred by the economic loss doctrine and the WTLLC Operating Agreement,
and LRI and WTLLC are entitled to summary judgment on those claims.

12
13

6. Piper Ranch's Breach of Contract claim should be dismissed.

14

15

Piper Ranch's breach of contract claim is based on its contention that LRI and/or

16

WTLLC entered into an agreement whereby they agreed to "profitably develop real estate

17

in Canyon County, Idaho". This position, however, ignores the clear and undisputed

18

evidence that Piper Ranch was aware of the possibility of project failure and the fact that

19

no profits may ultimately be made. See Assignment Agreement, p. 3 (second to last full
20
21

paragraph); Julie Schelhorn Depo 104:21- 105:24; See also Factual Deficiency above.

22

There simply never was an agreement whereby LRI and WTLLC promised to "profitably

23

develop" the Wandering Trails project. Obviously, all the various parties hoped and

24

desired that the project be profitable. However, there were specific disclaimers and
25
26

understandings between all the parties that there was a pos3ibility to never see any profit

27

from the project. Since the Schelhoms signed these disclaimers, any contrary allegation

28

in affidavits does not amount to a "scintilla of evidence". Heath v. Honker's Mini-Mart,

29
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Inc.
2

134 Idaho 711, 714, 8 P.3d 1254, 1257 (Idaho App.,2000) (Holding evidence

contrary to supporting documentation is insufficient to defeat a motion for summary

3

judgment.)
4

5

Accordingly, Piper Ranch cannot prove required elements of its breach of contract

6

claim (specifically, that a contract existed requiring a profitable development, that LRI or

7

WTLLC breached any such agreement, or that Piper Ranch's own breach excused the

8

performance of LRI or WTLLC).

Accordingly, LRI and WTLLC are entitled to

9
10

summary judgment on Piper Ranch's breach of contract claim.

11

12

7.

13

Piper Ranch is not entitled to judgment on its Breach of Fiduciary Duty
claim.

14

Piper Ranch claims a fiduciary duty was owed to it by LRI and/or WTLLC as a

15

result of the "confidential relationship" that existed between the parties. When pressed in

•

16

discovery, Piper Ranch clarifies that the "confidential relationship" stems solely from the
17

18

fact that Piper Ranch and LRI are both members of WTLLC, and therefore owed

19

fiduciary duties to one another. See Piper Ranch's Answer to Interrogatory No. 16 and

20

Response to Request for Production No. 13, (attached to the Christensen Affidavit as

21

Exhibit C). Further, Piper Ranch bases its breach of fiduciary duty claim on the "acts and
22
23

omissions" discussed earlier in its Counterclaim. These "acts and omissions" largely

24

stem from the negligence claims made against LRI and WTLLC, which include that LRI

25

and WTLLC "misrepresented" their development experience, failed to secure financing

26

and entitlements to the project and failed to secure a profit from the Wandering Trails

27
28
29

development. See Factual Deficiency above. However, as previously argued, LRI and
its principal, Angstman, had significant development experience in a variety of
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2

developments, secured proper financing for the project, received the required approvals
for the administrative lot splits contemplated for the project, and never stated that any

3

specific profit would be realized from the project. The Operating Agreement specifically
4
5

defines the fiduciary duties owed between the members of WTLLC.

See WTLLC

6

Operating Agreement,~ 2.07. The terms of the Operating Agreement limits the extent of

7

the duties owed between the WTLLC members and disclaims any fiduciary duties.

8

"Freedom of contract is a fundamental concept underlying the law of contracts.

A

9
10

contracting party may absolve himself from certain duties and liabilities under the

11

contract, subject to certain limitations." Jess v. Lindsley, 149 Idaho 70, *11, 233 P.3d 1

12

(2008).

13

"A court cannot imply an obligation inconsistent with the parties' express

agreement." Related Westpac LLC v. JER Snowmass LLC, 2010 Del. Ch. LEXIS 158,

14
15

*20 (2010) (citing Williams Natural Gas Co. v. Amoco Prod. Co., 1991 Del. Ch. LEXIS

16

73 (1991); 23 Williston on Contracts §63.21 (4th ed., 2002); and US. v. Croft-Mullins

17

Elec. Co., 333 F.2d 772 (5th Cir., 1964)).

18

Accordingly, there were no "acts and

omissions" which Piper Ranch can prove breached the fiduciary duties allegedly owed

19

between the members in WTLLC.
20
21

22
23

Further, LRI and WTLLC's actions in managing the project are protected by the
business judgment rule.

"The business judgment 'rule' [ ] is a presumption that in

making a business decision the directors and officers of a corporation acted on an

24

informed basis, in good faith and in the honest belief that the action taken was in the best
25
26

interest of the company and its shareholders." Mann v. GTCR Golder Rauner, 483

27

F.Supp.2d 884, at 901 (2007) (citing Greater Southeast Community Hospital, 353 B.R. at

28

343 n.26 (2006)). The rule "immunizes the good faith acts of directors when directors are

29

MEMORANDUM IN SUPPORT OF PLAINTIFFS'/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 21
Matter: 5407-0 14

605

1

2

acting within the powers of the corporation and within the exercise of their honest
business judgment." Steelman v. Mallory, 110 Idaho 510, 513, 716 P.2d 1282, 1285

3

(1986). (citations omitted). None of the exceptions to the business judgment rule apply to
4

5

the Wandering Trails project. See Id.

Piper Ranch has not alleged or disclosed in

6

discovery any facts or evidence that would overcome this presumption. Accordingly, the

7

court should respect the decisions made by WTLLC and LRI as its managing member

8

because these entities acted in a rational manner based on their best business judgment.
9
10

See Angstman Affidavit,~ 34-35.

11

Piper Ranch can establish no genuine issue of material fact that supports their

12

claim of breach of fiduciary duty by WTLLC or LRI. Therefore, summary of judgment

13

should be granted in favor ofWTLLC and LRI as to all such claims.

14
15
16

8. Piper Ranch is not entitled to judgment on its Idaho Consumer Protection
Act claim.

17
18

Piper Ranch's Consumer Protection Act claim rests on its assertions that LRI and

19

WTLLC represented (a) that the project would be profitable when they knew it couldn't

20

have been; (b) did not have the knowledge, skill, contacts or expertise to develop the

21

projects when they represented they did; (c) knew that the project was insolvent; and (d)
22
23

negotiated unfavorable terms and conditions with project lenders. Notwithstanding these

24

allegations, the Factual Deficiencies and other facts discussed above show that these

25

contentions are untrue or not actionable.

26

Accordingly, the actions alleged by Piper Ranch either did not occur, were not

27

untruthful, or are not violations of I.C. §48-603.

Consequently, Piper Ranch cannot

28
29
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2

prevail on its Consumer Protection Act claim, and LRI and WTLLC are entitled to
summary judgment on that claim.

3
4

5
6
7

9. An Accounting has been provided to Piper Ranch of the expenses and
amounts disbursed by WTLLC during the period of Piper Ranch's
involvement in the venture.

Piper Ranch sought, by its seventh counterclaim, for an accounting of the

8

expenses and amounts disbursed by WTLLC during the period of Piper Ranch's
9

10

involvement in the project. Such an accounting has been provided through the discovery

11

process in this action. Accordingly, WTLLC and LRI are entitled to dismissal of this

12

claim as it has become moot.

13
14
15

10. Piper Ranch's "Failure of Consideration" claim should be dismissed.

16

Piper Ranch's "failure of consideration" claim is based on three separate

17

allegations: (a) that Piper Ranch was "assured profitability" in the development; (b) that

18

Piper Ranch never was to be subject to or assume liability for the underlying loans; and

19

(c) that there was no time for performance of Piper Ranch's obligations.

See

20

~

34 and 25; Piper Ranch's Answer to Interrogatory No. 19 and Response

21

Counterclaim,

22

to Request for Production No. 13, (attached to the Christensen Affidavit as Exhibit C).

23

However, it is undisputed that Piper Ranch was never assured profitability, and

24

understood that the project may prove unprofitable. It is also undisputed that Piper
25
26

Ranch understood there was a time for performance of its obligations. The projected

27

2008 sales of lots could not happen absent Piper Ranch completing its initial work on the

28

project - a fact which Piper Ranch understood. Accordingly, it is undisputed that Piper

29
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1

2

Ranch had to complete its work in early to mid-2008 in order to market developed lots in
the project.

3

Lastly, while Piper Ranch was never a guarantor of the loans made to WTLLC,
4

5

the Assignment Agreement specifically states that the Assignee (Piper Ranch) "shall

6

assume liability for a proportionate share of all future losses and liabilities of the

7

Company." See Assignment Agreement,~ 5. Additionally, as a Managing Member of

8

WTLLC, Piper Ranch was subject to additional capital calls of the company if the need
9
10

arose. See WTLLC Operating Agreement,

~

3.03. Piper Ranch consented to assume

11

some responsibility for the losses and liabilities of the Company, which could include the

12

underlying loans and additional capital requirements.

13

Undisputedly, Piper Ranch received a 25% interest in WTLLC. Undisputedly, a

14

large portion of that project was foreclosed. However, the loss of the project was largely
15

16

due to Piper Ranch's failure to perform any of its obligations. Lastly, it is undisputed that

17

WTLLC still maintains ownership of several lots in the development. Consequently,

18

Piper Ranch's 25% interest may have some value. Whether WTLLC is ever able to

19

realize sufficient value to satisfy all debts remains to be seen.
20
21

22

Based on the foregoing, Piper Ranch cannot prove its "failure of consideration"
claim, and LRI and WTLLC are entitled to summary judgment or dismissal of that claim.

23
24

CONCLUSION
25
26

The failure of the Wandering Trails project to date is largely based on Piper

27

Ranch's failure to comply its contractual obligations. LRI and WTLLC are entitled to

28

summary judgment on their breach of contract and promissory estoppel claims.

29
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2

Concomitantly, LRI and WTLLC are entitled to dismissal or summary judgment on all of
Piper Ranch's counterclaims. LRI and WTLLC respectfully request the court grant them

3

summary judgment on their claims, and dismiss Piper Ranch's counterclaims.
4

5

DATED this

4

day of April, 2011.

6
7

MATTHEW T. CHRISTENSEN
Attorney for the Plaintiffs

8

9
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2
3
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5
6
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8
9

10

Matthew T. Christensen
ANGSTMAN JOHNSON
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Christensen ISB: 7213
Attorney for the Plaintiffs
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT

11

OF IDAHO IN AND FOR THE COUNTY OF CANYON

12

13
14

15 ·
16
17

18
19

20

Case No.: CV 09-5395C

WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

PLAINTIFFS' RESPONSE TO
DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

Plaintiffs,
vs.
BIG BITE EXCAVATION, INC., an Idaho
corporation, PIPER RANCH, LLC, an Idaho
limited liability company, TIM AND JULIE
SCHELHORN, individuals, and DOES 1-5,

21

Defendants.

22

23
24

PIPER RANCH, LLC, an Idaho limited
liability company,

25

Counterclaimant,
26

27
28

vs.
WANDERING TRAILS, LLC, an Idaho
Limited Liability Com an , and LI UID
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REALTY, INC., an Idaho Corporation,
2

Counterdefendants.

3

4

COME NOW the Plaintiffs, by and through their counsel of record, ANGSTMAN

5

JOHNSON, and hereby responds to the Defendants' Motion for Summary Judgment as

6

follows:

7

FACTUALANDPROCEDURALBACKGROUND
8
9

The Plaintiffs filed their initial Complaint in this matter on May 26, 2009. In that

1o

Complaint, the Plaintiffs specifically alleged that they had suffered damages as a result of

11

the conduct or inaction of the Defendants. See Complaint, , 26 - 27. Specifically,

12

Liquid Realty, Inc. ("LRI"), alleged that it had suffered damages in the amount of
13
14

15

16

$60,000.00 (plus accruing interest), and Wandering Trails, LLC ("WTLLC"), alleged that
it had suffered damages in the amount of $100,745.20 (plus accruing interest).

In the Amended Complaint, filed with the Court's permission on July 29, 2010,

17

these claims of damages were amended to include claims for "consequential damages".
18

19

See Amended Complaint,, 35 and 36. Thus, from at least July 29, 2010, the Defendants

20

were aware that the Plaintiffs were claiming contract damages in the amount of

21

$160,000.00, as well as consequential damages incurred as a result of the Defendants

22

breach of contract.

23

Throughout the time period of April2008 to the present, WTLLC has been paying
24
25

interest on the development loan obtained from Alpha Lending. See Affidavit of TJ

26

Angstman in Support of Plaintiffi/Counterdefendants' Motion for Summary Judgment

27

(hereinafter "Angstman Affidavit") filed April 14, 2011,, 29 and 30. The Defendants

28

were aware of these interest payments. See Affidavit of Matthew T. Christensen in
29
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Response to Defendants' Motion for Summary Judgment (hereinafter "Christensen
2

Affidavit"),

~

4; Exhibits B and C; Deposition of Julie Schelhorn (attached to the

3

Christensen Affidavit as Exhibit A); 134:10- 136:3. In fact, Defendant Piper Ranch,
4

5

LLC ("Piper Ranch") made one of the interest payments itself. See Deposition of Julie

6

Schelhorn, 135:12- 136:3 and Exhibit 18.

7

(when Piper Ranch made its payment to Alpha Lending), the Defendants have known that

8

Accordingly, from at least December 2008

interest payments continue to be made on the development loan.

9
10

Through the discovery process in this matter, numerous documents have been

11

provided to the Defendants. These documents include copies of the Assignment of

12

Limited Liability Interest Agreement (the "Assignment Agreement"), copies of the

13

modification/extension agreements between WTLLC and Alpha Lending, copies of the

14
15

WTLLC bank account statements and copies of the WTLLC tax returns. See Christensen

16

Affidavit,~ 4

17

showing that work was required of Piper Ranch but never performed, and showing that

18

& 5. Accordingly, the Defendants have received an abundance of evidence

WTLLC continues to suffer damages by paying ongoing payments to Alpha Lending.

19

The Defendants served discovery requests on LRJ and WTLLC, requesting an
20
21

itemization of the damages incurred, and requesting that LRJ and WTLLC produce

22

documents showing the damages. In response to the Interrogatories, LRJ and WTLLC

23

deferred, stating that they were in the process of completely quantifying the damages.

24

See Affidavit of Michael J. Hanby II in Support of Defendants' Second Motion for
25
26

Summary Judgment, Exhibit B (p. 4-5) and Exhibit D (p. 4-5). However, at that point the

27

Defendants were aware of the amount of breach of contract damages, and were aware

28

that consequential damages in the form of payments to Alpha Lending existed and were
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continuing. Additionally, in response to the Requests for Production, LRI and WTLLC
2

did not simply defer a response, but referred the Defendants to the documents which had

3

been previously or contemporaneously produced, as well as any documents later
4

5

produced in the matter. See !d., Exhibit B (p. 6) and Exhibit D (p. 6).

6

Now, the time for supplementation of discovery responses having come and gone,

7

the Defendants claim that the "Plaintiffs have utterly failed to produce any evidence of

8

damages," and have filed a summary judgment motion arguing that point. 1 Because

9
10

sufficient evidence of damages has been produced by LRI and WTLLC, and because the

11

Defendants understood the nature ofthe damages long ago, LRI and WTLLC oppose the

12

Defendants Motion for Summary Judgment.

13

SUMMARY JUDGMENT STANDARDS

14

Summary judgment may only be granted if "pleadings, depositions, and

16
16

admissions on file, together with the affidavits, if any, show that there is no genuine issue

17

as to any material fact and that the moving party is entitled to judgment as a matter of

18

law." When considering a summary judgment motion, the trial court must construe the

19

record liberally and in favor of LRI and WTLLC and draw all reasonable factual
20
21

inferences in favor of those parties. Bear Lake West Homeowner's Ass 'n v. Bear Lake

22

County 118 Idaho 343, 346, 796 P.2d 1016, 1019 (1990). The motion must be denied if

23

conflicting inferences may be drawn from the evidence and if reasonable people might

24

reach different conclusions. Harper v. Kikot 117 Idaho 963,793 P.2d 195 (1990).
25
26

27
28

1

The Plaintiffs' have filed a Motion to Adjust the Pre-trial Deadlines in this matter, which is currently
pending before the court.
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The initial burden of establishing the absence of a genuine issue of material fact
2

rests with the moving party. Thompson v. Idaho Ins. Agency, Inc. 126 Idaho 527, 531,

3

887 P.2d 1034, 1038 (1994). If the moving party meets that burden, the party who resists
4

5

summary judgment has responsibility to place in the record before the Court the existence

6

of controverted material facts that require resolution at trial. Sparks v. St. Luke's Regional

7

Medical Ctr., Ltd 115 Idaho 505, 508, 768 P.2d 768, 771 (1998).

8

9

ARGUMENT

10

1. The Defendants are aware of the damages claimed by LRI and WTLLC, and

11

have been provided evidence of the same.
12
13

As described above, the Defendants have been aware of the nature of LRI and

14

WTLLC's damage claims since at least July 2010. Additionally, the Defendants testified

15

at their deposition regarding their knowledge of the claims. Further, the Defendants have

16

been provided evidence of those claims.
17

The Defendants now myopically claim a single interrogatory response establishes

18

19

that no damages exist.

20

previously provided to the Defendants showing the damages suffered by LRI and

21

This argument, however, completely ignores the evidence

WTLLC, as well as the Defendants own testimony that they were aware of the damages?

22
23

A party cannot simply choose to ignore the evidence produced in a case, including that

24
25

26
27
28

2

The Defendants cite two cases in support of the lack of damage claim- McPheters v. Maile, 138 Idaho
391, 64 P.3d 317 (2003) and Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 996 P.2d 303
(2000). However, all these cases provide to the court's analysis is that, in the complete absence of evidence
of damages, summary judgment should be granted. Here, as argued above, significant evidence of damages
exists, which was previously provided to the Defendants long before the discovery cutoff in this case, and
has been referred to in this Response, as well as the Memorandum in Support of
Plaintiffs/Counterdefendants' Motion for Summary Judgment, which is incorporated as applicable herein.
Accordingly, these cases have limited utility to the Defendants.
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parties own knowledge, and claim that the Plaintiffs have not suffered damages. See,
2

e.g., US v. Baker, 10 F. 3d 1374, 1416 (9th Cir., 2003) (discussing "legal ostrichism" as

3

ignoring evidence which is presented by an opposing party); US v. Putnam, 696 F.Supp.
4

5

2d 1190, (D. Idaho, 2010) (recognizing an "ostrich type situation" where an individual

a

"buried his head in the sand"). Yet, this is exactly what the Defendants here are

7

attempting to do - ignore, ostrich-like, all the evidence and their own knowledge of LRI

8

and WTLLC's damages, and assert that no damages were actually suffered. The court

9
10

should allow this sort of assertion.

11

Further, Idaho courts have long recognized a policy of preferring an adjudication

12

of cases on the merits of the case, and not on a procedural deficiency. See, e.g., Fish

13

Haven Resort, Inc. v. Arnold, 121 Idaho 118, 822 P.2d 1015 (Ct. App. 1991); S. Idaho

14
15

Prod Credit Ass 'n v. Astorquia, 113 Idaho 526, 746 P.2d 985 (1987) (both holding that it

16

was an abuse of the trial court's discretion to dismiss the Plaintiffs claims as a discovery

17

sanction). Here, the Defendants have been aware of LRI and WTLLC's damages since

18

2008- when they refused to perform their contractual obligations. Additionally, LRI and

19

WTLLC have requested relief or amendment from the court's pre-trial scheduling order.3
20
21

For these reasons, the court should decline to dismiss LRI and WTLLC's claims on the

22

purely procedural argument made by the Defendants, and allow LRI and WTLLC's

23

claims to be decided on the merits of their summary judgment motion.

24

In reality, LRI and WTLLC have suffered damages in excess of $200,000, and are
25

26

entitled to pursue those damages against the Defendants. As no issues of fact exist as to

27
28
3

See Motion to Adjust Pre-trial Deadlines and Memorandum in Support, filed April 6, 2011.
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the fact that the Plaintiffs have suffered damages4, LRI and WTLLC request the court
2

deny the Defendants motion for summary judgment, and grant the Plaintiffs summary

3

judgment on their breach of contract claims.
4

2. LRI and WTLLC are entitled to summary judgment on their alter ego claims
against the Scbelhorns.

5
6

The Schelhorns claim they are entitled to summary judgment on the LRI and
7

8

WTLLC's alter ego claims against them. Because no issues of fact exist on this claim, it

9

is ripe for summary judgment. However, for the reasons outlined in the Memorandum in

10

Support of Plaintiffs/Counterdefendants' Motion for Summary Judgment (hereinafter

11

"Plaintiffs' MSJ Memo") (p. 10 - 14), which are incorporated herein by reference, LRI
12
13

and WTLLC (rather than the Schelhoms) are entitled to summary judgment on these

14

claims.

15

summary judgment on these claims.

Accordingly, LRI and WTLLC respectfully request the court grant them

16

3. Piper Ranch received consideration for its interest in WTLLC.
17

Piper Ranch claims that there was an "utter failure of consideration" provided to it

18
19

in return for its agreement to perform services for the Wandering Trails project. For the

20

reasons outlined in the Plaintiffs' MSJ Memo (p. 23 - 24), which are incorporated herein

21

by reference, this claim fails. Piper Ranch received a 25% interest in WTLLC, which had

22
23

significant value when it was received.

For these reasons, and those cited in the

24

Plaintiffs' MSJ Memo, the Plaintiffs respectfully request the court deny summary

25

judgment on this claim, and dismiss it entirely.

26

27
28

4

See, e.g., the arguments made in the Piaintiffs/Counterdefendants' Motion for Summary Judgment,
currently pending before the court in this matter.

29
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CONCLUSION
2

The Defendants are not entitled to summary judgment on their claims. They have

3

been aware of the nature and amount of damages claimed. by the Plaintiffs for nearly a
4

5

year, and have been provided evidence of the same long before the discovery cutoff in

6

this matter. Further, the Defendants are not entitled to summary judgment on their own

7

claims. The Plaintiffs respectfully request the court deny the Defendants' Motion for

8

Summary Judgment, and grant the Plaintiffs summary judgment or dismissal as outlined

9

10

in the Plaintiffs/Counterdefendants' Motion for Summary Judgment.

11

12

DATED this

&'b day of April, 2011.

13
14
15

Attorney for the Plaintiffs

16
17

18
19
20

21

22
23
24
25

26
27

28

29
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3
4

5

I HEREBY CERTIFY that on this~~ day of April, 2011, I caused to be served
a true copy of the foregoing PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION
FOR SUMMARY WDGMENT by the method indicated below, and addressed to those
parties marked served below:

6

Counsel

Means of Service

Kevin E. Dinius

0

Dinius Law
5680 E. Franklin Rd., Ste 130
Nampa, Idaho 83687
(208) 475-0101

0 Hand Delivered to Office or
Court House Drop Box.

7

8

Defendants

9

10

U.S. Mail, Postage Paid.

fS] Fax Transmittal

11
12

13
14

15

16
17
18
19

20
21

22
23
24

25
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27
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5
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7
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9
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Matthew T. Christensen
ANGSTMAN JOHNSON
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Christensen ISB: 7213

S"\'d ~ ~

F-

L E DP.M.

_ _ _ A.M.

APR 28 2011
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorney for the Plaintiffs
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT

11

OF IDAHO IN AND FOR THE COUNTY OF CANYON

12
13
14
15

18
19

20

AFFIDAVIT OF MATTHEW T.
CHRISTENSEN IN RESPONSE TO
DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

Plaintiffs,

16

17

Case No.: CV 09-5395C

WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

vs.
BIG BITE EXCAVATION, INC., an Idaho
corporation, PIPER RANCH, LLC, an Idaho
limited liability company, TIM AND JULIE
SCHELHORN, individuals, and DOES 1-5,

21

Defendants.

22
23
24

PIPER RANCH, LLC, an Idaho limited
liability company,

25

Counterclaimant,
26

27

vs.

28

29

AFFIDAVIT OF MATTHEW T. CHRISTENSEN IN RESPONSE TO DEFENDANTS'
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II
REALTY, INC., an Idaho Corporation,
2

Counterdefendants.

3
4

STATEOFIDAHO )

5

COUNTY OF ADA )

6

Matthew T. Christensen, having been first duly sworn upon oath, deposes and

7

says as follows:
8
9

1o

1.

I am of sufficient age and competency to testify before this court, and

make the following statements based on my own personal knowledge.

11

2.

I am the attorney of record for the Plaintiffs/Counterdefendants' herein,

12
13

14

Liquid Realty, Inc. and Wandering Trails, LLC.

3.

Attached hereto as Exhibit A is a true and correct copy of excerpts from

15

the Deposition of Julie Schelhorn, held on January 27, 2010 (including a related exhibit),
16
17

as cited in the Plaintiffs' Response to Defendants' Motion for Summary Judgment, filed

18

contemporaneously herewith. Mrs. Schelhorn testified both individually, and as the

19

designated 30(b)(6) witness for Piper Ranch, LLC, and Big Bite Excavation, Inc.

20

21

4.

Attached hereto as Exhibits B and C are copies of two loan modification

22

agreements between WTLLC and Alpha Lending. These documents were previously

23

provided to the Defendants on December 21,2009, and September 2, 2010, respectively.

24

25
26
27

5.

In addition to the loan modifications described above, copies of the

Assignment of Limited Liability Company Interest Agreement ("Assignment

28

29

AFFIDAVIT OF MATTHEW T. CHRISTENSEN IN RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT~ PAGE 2
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Agreement"), copies of the WTLLC bank statements, and copies of the WTLLC tax
2

returns have also been previously produced in discovery to the Defendants.

3
4
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CERTIFICATE OF SERVICE

14

15
16
17

I HEREBY CERTIFY that on this 1/bday of April, 2011, I caused to be served
a true copy of the foregoing AFFIDAVIT OF MATTHEW T. CHRISTENSEN IN
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT by the
method indicated below, and addressed to those parties marked served below:

18

Served

~

Counsel

Means of Service

Defendants

Kevin E. Dinius
Dinius Law
5680 E. Franklin Rd., Ste 130
Nampa, Idaho 83687
(208) 475-0101

D U.S. Mail, Postage Paid.

19

20
21

22

23

0

Hand Delivered to Office or
Court House Drop Box.

~Fax Transmittal

24

25

26
27
28
29
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WANDERING TRAILS, LLC, an Idaho
Limited Liability Company, and

Case No. CV-09-5395-C

LIQUID REALTY, INC., an Idaho
corporation,
Plaintiffs,
vs.

BIG BITE EXCAVATION; INC., an
Idaho corporation, and BIG BITE,
LLC, an Idaho Limited Liability
Company,
Defendants.

(Caption continued on next page.)
VIDEO DEPOSITION OF JULIE SCHELHORN, 30(b) (6) WITNESS FOR
PIPER RANCH, LLC; 30(b) (6) WITNESS FOR BIG BITE
EXCAVATION, INC.; and INDIVIDUALLY
January 27, 2010
REPORTED BY:

COLLEEN P. KLINE, CSR No. 345

Notary Public

c
(208) 345-9611

M & M COURT REPORTING SERVICE(208) 345-8800 (fax)
f44f7?ca-c31f-41dd-8fb9-0541b31c8c8f
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12:29:21 1
12:29:23 2
12:29:25 3
12:29:28 4
12:29:34 5
12:29:35 6
12:29:36 7
12:29:39 8
12:29:45 9
12:29:4810
12:29:5011
12:29:5112
12:29:5313
12:29:5814
12:30:0815
12:30:0816
12:30:1317
12:30:1718
12:30:2219
12:30:2620
12:30:2821
12:30:3322
12:30:3423
12:30:3624
25

Page 136
1

Q. Okay. And that was because

Q. And that was a Piper Ranch check;

12:31:45 2 correct?
Piper- that wasn't part of the original
12:31:57 3
A. Correct.
agreement for Piper to pay some ofthose?
12:31:57 4
Q. Okay.
A. Correct We were under the impression
12:31:59 5
(Exhibit 19 marked.)
that that was solidified. It was something that
12:32:10
6
Q.
(BY MR. CHRISTENSEN) Exhibit 19, rm
was not going to be a problem.
12:32:13
7
handing
to you now. Do you recognize this
Q. Okay.
12:32:20 8 document?
A. We never expected this to become an
12:32:23 9
A. Yes.
issue.
12:32:2510
Q. What is it?
Q. Okay. At some point, you paid at least
12:32:3011
A. It is our Piper Ranch check register.
one of the Alpha Lending payments; correct?
12:32:3212
Q. Okay. And this is ·-is this your
A. Correct.
12:32: 3213 handwriting?
(Exhibit 17 marked.)
A. Itis.
Q. (BY MR. CHRISTENSEN) This is Exhibit 12:32:3414
12:32:3715
Q. Okay. So it's not-· it's not a
17. Do you recognize this document?
12:32:4016 computer-g~nerated thing? It's just like a
A. Yes.
12:32:4217 little checkbook check register; correct?
Q. It appears to be an email chain. In the
12:32:4318
A. That's correct.
middle is an email from T.J. to Steve Vaught,
12:32:4519
Q. Okay. The first entry on here, it looks
that is also cc'd to you, dated September lOth,
12·: 32: 4 920 like opening deposit, it has capital contribution
2008. T.J. says, "Julie will be calling you to
12:32:5421 in parenthesis above that And $200 is what is
make the December payment. They are going to
make the payments for a while while we get some 12:32:5622 listed as the deposit; corre?t?
12:32:5623
A. Correct.
lots paved and sold."
12:32:5924
That statement about, "they are going to
Q. The 200, I assume that was-100 from
25 yourself, and 100 from Tim?
be making the payments," I assume he's referring
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12:31:0510
12:31:0811
12:31:1112
12:31:i313
12:31:1414
12:31:1515
12:31:1816
12:31:2217
12:31:2718
12:31:2819
12:31:2820
12:31:3021
12:31:3622
12:31:3823
12:31:4124
25

6/11

0
Page 134

/-

04-28-2011

to you and Tim, or Piper Ranch?
A. Yes.
Q. And was that statement based on some
agreement that you had come to with T.J.?
A. I know that we were kind of taking it
one step at a time.
Q. Okay. But at any point, I mean, is his
statement false there, that you had said you were
going to make some ofthe payments?
A. I don't recall ifwe stated we would
make several, one, two. I can't tell you.
Q. Okay. In any case, you made one
payment. And just for one payment; right? There
weren't more beyond thatA. Correct.
Q. -right? And that payment was
made -tum the page. There is a page stamp on
tliis, it looks like, December 11,2008A. Correct.
Q. -·correct?
(Exhibit 18 marked.)
Q. {BY 'MR. CHRISTENSEN) This is Exhibit
18, which I'm handing you now, a copy of the
check that paid that payment?
A. Yes.
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12:33:07 3
12:33:11 4
12:33:14 5
12:33:14 6
12:33:22 7
12:33:28 8
12:33:32 9
12:33:3410
12:33:3411
12 : 3 3 : 3 812
12 : 3 3 : 4 0 13
12:33:4114
12:33:4415
12:33:4716
12:33:5217
12:33:5418
12:33:5719
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12:34:0321
12:34:1022
12:34:1323
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25

A. Correct
Q. Okay. And then continuing throughout
the rest of that year, it looks like some checks
were issued, or ordered, and then there was an $8
service charge that was tacked on monthly?
A. Correct.
Q. And once you get to the end of2008,
there is an entry for Check No. 1001, dated
December 11. It has Alpha Lending listed there
for $2,600; correct?
A. Correct.
Q.. And then just below that, it says, "TC,"
and I can't read what it says under that?
A. "Maria."
Q. What is "TC Maria"?
A. Telephone call. And Maria is one of the
tellers at the credit union.
Q. Which credit union was that?
A. Valley Community Credit Union.
Q. Okay. And then transfer from 5465.
What is 5465?
A. That's our personal account there.
Q. Okay. And then it's got a capital call
listed above that?
A. Correct.

35 (Pages 134 to 137)
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LOAN MODIFICATION AGREEMENT .
Date: Aprill, 2009

Loan No: AMF070507
Borrowers: Wandering Trails, LLC
WHEREAS, Alpha Lending, Inc., (the '!Lender"), and the Borrowers named above, have entered
into agreements for credit {the "Loan") as evidenced by that certain Instrument Number
2007036653 (the "Instrument") dated May 23, 2007, in the original sum of $380,000; and
WHEREAS, the Lender and the other undersigned parties (collectively the ''Undersigned
Parties") now wish to ma1re certain modifications to the Loan terms;
NOW THEREFORE, in consideration of the mutual benefifll accruing to each, the receipt and
suffi.ciC!JCY Of which are hereby aclcnowledged, the parties agree as follows:
The Lender and the Undersigned Parties agree to be bound by all of the tenns of the loan
docwnents executecf as ~ part ofthe original Loan subject to the following mutually agreed upon
!lDICndments:
a. the Lender agrees to modify the inteJ;Cst rate from 12.00% tn 4.58%;

b. lhe monthly payments will be $1000.13;
c. maturity date will be May 31, 2010;
d. the principal loan amount is: $262,043.82;
e. other terms and
.. conditions of the original note and deed of trUst will remain in effect; ·
f. if the loan goes into default, the loan reverts In the original terms, interest rate, and

conditions of the original loan documents will again be enforceable;
Except as herein modified, all of the terms, covenants, and conditions of the Instrument or
other Loan documents remain in full force and effect without modification or change.
Each of the Undersigned Parties do for themselves and their heirs, legatees, representatives,
successors, transferees an~ assigns, hereby forever fully release. and discharge the Lender and

WT0476
LOAN MODIFICATION AGREEMENT-1
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its employees, representatives; iilrector11, officers, sbareliolders, attorneys, parents,
subsidiaries, affiliates and agents of and from any and all claims, whether known or unknown,
demands, sums of money, actions, rights, causes of action, obligations and liabilities of any
kind whatsoever at law or in equity which Borrowers may 11ave had,. claim to have had or now
have. Bach of the Undersigned Parties stipulates that th~ amoll)1t due on the Loan as reflected in
the records of the Lender is justly due and owing without any offset, deduction, or
collDterciaim:
DATED as of the day and year first above written.

Its: President

ALPHA LENDING, INC.
By:,__________________________

Its:,__________________________

WT0477
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A~gstma~

Johnson & Associates

No. 1134
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LOANMODmCA'JlON AGREEMENT
Dab:: April22, 2010
l..oabNo: AMF070507
Bomwtren: Wudcring Trails, lLC

Wli:ERUS, Alpha Lealding, Jno., (the '"Leoder"), and the Bmrowcrs aamcd above,. ha.ve entered
into ~ for credit (the "Loan") u ovidcttccd 'by that COitlin Inst:rumart Number
2001036653 (the ''lnstnuncat") daUd May 23, 2007, in 1he o:rigiDa1 sum of $380,000; and

WBl:'RJ:AS, the Lender aDd the Olher undersigned psrtios (ooUectively the
Parties") DI1W wish to make cc:rtain modifioatiODS to 1hc Loan terms;

"Undersi~ed

NOW 'I'IIDlllO:Rl, in consideration of tbo mlltual benefits accruing tO ea.ab, the receipt 1nd
sufficicmay of which arb hereby acknowledged, 1he parties 13fCC as follows:
The Leader end 1be Undersigned Parties 88fCC to be bOund by all of the tams. of the lom
documents executed as a part of tho original Loan suijact to the fofiowing mutually agreed upon
amcndmc:ota:

a. the Lmder agrees to modify the interest rato fiom 12.00% to 4.58%:
b. ·1bo mon1hly payments 'Will be $1000.13;
c. matUrity d.tcwill bcMay31, 2011;
d. the~ Joan amount is: $26~043.82;

e. other t=ms and conditiOJli of1he origiaa1 Dote and deed of trust will remain in etrecc;
f. if the loin goes uito default. the 1om reverts to tho origiD&l tertns, in1mat raJB, and
conditions ofthe original loan ~CIIts will again be enforceable;

ED:ePt aa herein modified, all of the tcnrl8. covcunts, aud coactitioos of the fnslrumeat or othct
Loan doea:mCI111 remain in :full force and~ without modification Of chango•

of

.Each the Undersigned Parties do fot tJiem.se!WIII llld their heirs, lcgatcos, repmenfatl'VCS,
successcrs, transferees &lJd assign-. hetebyforover tully reieaso, ad dUichargo 1bc Lencfei and fts
employcc:s, rcpteSelitltivoa, directors. o~ sharcbo1den. aaomeys. pa:reDIS. subsidiaries.
affilies and agents ofand ftom any !lnd all cWms, wbedi« known or UDlmown. demands, sums
of znoney, actions. rig}Jts. causes a£ actiaD, oblipticGB llld liabiJitW of my kind

. .
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Angstman Johnson & Associates

No. 1134

P. 3

law or in equity which Borrowers may llavo had, claim to have had or now havo. Each of the
Undersigned Partits stipuu'lhat tho amount due 011 the Loan as tcftcetcd in tho records of tful
LeMcr is jl)stly due and owing without any oft'eet. dedudioa. or countero!aim.

DATPD as of the day and yw- first above writtctt.
I

!·
i

.ALPHA LENDJNG, INC.

By;~
l'ts: ~~~
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APR 21 2011
CANYON COUNTY CLERK
K CANNON, DEPUTY

Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone:
(208) 475-0100
Facsimile:
(208) 475-0101
ISB Nos.
5974, 7997
kdinius@diniuslaw. com
mhanby@diniuslaw. com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,
Plaintiffs,
-vsBIG BITE EXCAVATION,INC., an Idaho
corporation, PIPER RANCH, LLC, an Idaho
limited liability company; TIM and JULIE
SCHELHORN, individuals; and, DOES 1-5,

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV09-5395C
OPPOSITION TO PLAINTIFFS' I
COUNTERDEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

)
)

Defendants.
)
------------------------------COME NOW, Defendants Piper Ranch, LLC, Tim Schelhorn, and Julie Schelhorn, by
and through their counsel of record, the law firm of Dinius & Associates, PLLC, and hereby file
this Opposition to Plaintiffs/Counterdefendants' Motion for Summary Judgment.

ORIGINAL
OPPOSITION TO PLAINTIFFS'/COUNTERDEFENDANTS' MOTION FOR SUMMARY JUDGMENT- 1
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INTRODUCTION

On April 1, 20 11, Defendants Piper Ranch, Tim Schelhorn, and Julie Schelhorn
(collectively, "Defendants") filed their Second Motion for Summary Judgment. In response,
Plaintiffs filed a Motion to Adjust Pre-Trial Deadlines as well as a Motion for Summary
Judgment.
Wandering Trails, LLC is an Idaho company in which Liquid Realty, Inc. is the
managing member. Liquid Realty, Inc. is an Idaho corporation in which T.J. Angstman is the
president and owner.
The Schelhorns are the sole members of Piper Ranch, LLC. T.J. Angstman and his firm
have represented Big Bite, Piper Ranch, and the Schelhorns personally in a number of matters
prior to this lawsuit. In other words, T.J. Angstman has represented every entity and party to this
lawsuit at one time or another.
In November 2007, Angstman approached the Schelhorns and proposed a partnership in
the

Wandering

Trails

Development.

Affidavit

of TJ

Angstman

in

Plaintiffs/Counterdefondants' Motion for Summary Judgment ("Angstman Aff."),

Support
~

of

20. The

parties signed a document entitled Assignment of Limited Liability Company Interest which
purported to assign a membership interest in Wandering Trails to Piper Ranch in exchange for
excavation work to be completed by Piper Ranch. !d., Ex. C.
Due to a variety of reasons, Piper Ranch has not performed the excavation work on the
Wandering Trails project. First, there is no time for performance set forth in the agreement. !d.
Market conditions were rapidly in decline and it became apparent that it would cost more to pave
the lots than the lots were worth. Affidavit of Michael J Hanby II ("Hanby Aff."), Ex. A,
Deposition of TJ Angstman, p. 166; Ex. 32. Also, the fact that the lots were worth less than the

OPPOSITION TO PLAINTIFFS'/COUNTERDEFENDANTS' MOTION FOR SUMMARY JUDGMENT- 2
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cost of paving raises the question of whether an interest in the development constitutes valid
consideration.
As stated in Defendants' Second Motion for Summary Judgment, Plaintiffs have failed to
timely disclose any evidence of damages as required by this Court's Scheduling Order and the
Idaho Rules of Civil Procedure. In an attempt to remedy this blatant deficiency, Plaintiffs have
sought to introduce an affidavit of TJ Angstman. However, as described in detail in Defendants'
Motion to Strike, that affidavit is littered with impermissible expert testimony and damages

testimony. For the same reason Defendants' Second Motion for Summary Judgment should be
granted, Plaintiffs' Motion for Summary Judgment must be denied.
ARGUMENT

A.

Legal Standard
I.R.C.P. 56 (b) provides:
A party against whom a claim, counterclaim, or cross-claim is asserted or
a declaratory judgment is sought may, at any time, move with or without
supporting affidavits for a summary judgment in that party's favor as to all or any
part thereof. Provided, a motion for summary judgment must be filed at least 60
days before the trial date, or filed within 7 days from the date of the order setting
the case for trial, whichever is later, unless otherwise ordered by the court.

Summary judgment is appropriate when there are no genuine issues of material fact relating to
the liability of the moving party and the moving party is thus entitled to judgment as a matter of
law. King v. Lang, 136 Idaho 905, 908-09, 42 P.3d 698, 701-02 (2002). In order to determine
whether judgment should be entered as a matter of law, the court must examine the pleadings,
depositions, affidavits, and admissions on file. Roberts v. Wyman, 135 Idaho 690, 694, 23 P.3d
152, 156 (Ct. App. 2000).
Generally, when considering a motion for summary judgment, the court "'liberally
construes the record in a light most favorable to the party opposing the motion and draws all
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(

reasonable inferences and conclusions in that party's favor."' King, 136 at 909, 42 P.3d at 702
(quoting Brooks v. Logan, 130 Idaho 574, 576, 944 P.2d 709, 711 (1997). A mere scintilla of
evidence or only slight doubt as to the facts, however, is insufficient to withstand summary
judgment; there must be sufficient evidence upon which a jury could reasonably return a verdict
resisting the motion. Harpole v. State, 131 Idaho 437,439, 958 P.2d 594, 596 (1998).
Moreover, a party opposing summary judgment cannot demand a trial simply because of
the "speculative possibility that a material issue of fact may appear at that time." Heath v.

Honker's Mini-Mart, Inc., 134 Idaho 711, 714, 8 P.3d 1254, 1257 (Ct. App. 2000). Idaho Rule of
Civil Procedure 56(e) is identical to its federal counterpart and, thus, federal law is instructive in
an analysis of whether summary judgment is appropriate in this matter. Id at 713, 8 P.3d at
1256. It is not the intent of F.R.C.P. 56, nor is it the intent of I.R.C.P. 56, "to preserve purely
speculative issues of fact for trial." Id, 8 P.3d at 1256 (quoting Exxon Corp. v. Fed Trade

Comm 'n, 663 F.2d 120, 128 (D.C. Cir. 1980).
Here, drawing all inferences in favor of Defendants, Plaintiffs' Motion for Summary
Judgment must be denied in full.
B.

Plaintiffs' Motion with respect to the Breach of Contract and Breach of the
Covenant of Good Faith and Fair Dealing must be denied

Plaintiffs argue that they are entitled to summary judgment on their claim for breach of
contract. Memorandum in Support of Plaintifft/Counterdefendants' Motion for Summary

Judgment, p. 7. Specifically, Plaintiffs state that there is no dispute that a contract existed, that
there was a time for performance, that Piper Ranch has not performed the work, or that Plaintiffs
suffered damages. !d., p. 7-8.
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1.

Plaintiffs' failure to produce evidence of damage bars their claims

First and foremost, as discussed in Defendants' Second Motion for Summary Judgment,
Plaintiffs failed to timely produce any evidence of damages as required by this Court's
Scheduling Order and the Idaho Rules of Civil Procedure. That fact makes it impossible for
this Court to grant Plaintiffs' Motion because damages is a necessary element of any
breach of contract/good faith claim. See IDJI 6.1 0.1. For that reason alone, Plaintiffs' Motion

for Summary Judgment should be denied.
2.

The Assignment does not have a time for performance

Even if this Court were to consider Plaintiffs' contention, it is clear that they are not
entitled to summary judgment. Plaintiffs state: "Nor is there any dispute that the Piper Ranch
Work was to be performed in 2008." Memorandum in Support of Plaintifft/Counterdefendants'
Motion for Summary Judgment, p. 7. First, nowhere in the Assignment of Limited Liability

Company Interest is a time for performance stated. Angstman Aff., Ex. C. Plaintiffs contend that
the American Paving Bid was included as exhibit "A" to that document. Piper Ranch and the
Schelhorns adamantly dispute that fact.

Affidavit of Julie Schelhorn.

No exhibit "A" was

included with Assignment of Limited Liability Company Interest. !d. There was no agreement
that the work was to be performed in 2008. !d. Given the market conditions that existed in
2008, paving the lots in the Wandering Trails subdivision would have been like throwing freight
on a sinking ship. !d.
Moreover, it is disingenuous to argue that all agree that a time for performance was set
when TJ Angstman acknowledged that no time for performance is specified in the Assignment:
The company was to pay me $60,000 when the paving was completed on their
behalf to fund the first portion of their buy-in. The agreement does not call for
the work to be done at a particular time, but I think there is no dispute that
more than a reasonable time has elapsed.
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The market is so bleak that it might not make sense to pave them all right
away since they may not sell right away, especially if this entails additional
borrowing by the company.
Hanby Aff., Ex. A, Angstman Depo, Ex. 32 (emphasis added).
Thus, TJ Angstman himself has acknowledged that the Assignment does not call for a
particular time for performance. Plaintiffs argue that even if the Assignment does not state the
time for performance, the law assumes a reasonable time for performance. Memorandum in
Support of Plaintifft/Counterdefendants' Motion for Summary Judgment, p. 16. However, no
reasonable time for performance ever existed because of the "bleak" market conditions, as
described and acknowledged by Angstman. Affidavit ofJulie Schelhorn.
Because no time for performance is stated by the Assignment, and because no time for
performance ever arose, Defendants were not obligated to perform the work described in the
Assignment. As such, there is no breach of contract or breach of implied covenant of good faith
and Plaintiffs' Motion for Summary Judgment should be denied.
3.

Plaintiffs have produced absolutely no evidence on causation

In order to prove their claim for breach of contract, Plaintiffs must introduce evidence
that their claimed damages were caused by the breach complained of. See IDJI 6.10.1. Here,
Plaintiffs fail to even allege causation.
Plaintiffs state that Defendants failure to perform the work as described in the missing
exhibit

"A"

1s

a

breach

of

the

Assignment.

Memorandum

in

Support

of

Plaintifft/Counterdefendants' Motion for Summary Judgment, p. 7-8. However, Plaintiffs present
no evidence and no testimony that links the alleged breach in any way to Plaintiffs' claimed
damages. No evidence of sales that were lost due to a failure to pave lots has been presented. In
fact, the more likely scenario for an alleged damage to Plaintiffs is that those damages were
suffered as a result of the bleak market that existed in 2008 and that continues to exist today.
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Regardless, it is the burden of Plaintiffs to come forward at summary judgment with competent
admissible evidence regarding causation. Plaintiffs have submitted nothing in this regard - nor
can they.
Moreover, implied in every contract is a duty to mitigate damages. If, as Plaintiffs claim,
their loss is due to Piper Ranch's failure to pave the lots, why not hire a different company to do
that work? In fact, in order to mitigate their damages, Plaintiffs were obligated to seek other
means to pave the lots. WTLLC did not contract with any other company to do that work. As
such, Plaintiffs' Motion for Summary Judgment must be denied.
4.

Plaintiffs' newly claimed damages are speculative

Plaintiffs claim that LRI has been damaged in the amount of $60,000 and that WTLLC
has been damaged

in the

amount of $135,779.25.

Memorandum

in

Support of

Plaintiffs!Counterdefendants' Motion for Summary Judgment, p. 8. Those numbers appear in the

Assignment:
3.
Purchase Price; Payment. Assignee shall pay Assignor for the assignment
ofthe Interest the sum of$60,000 payable as follows: Buyer 1 agrees to pay for or
otherwise arrange for work to be done in furtherance of the Company's
development plan with a total value equal to $160,000.00. It is agreed that the
first such work shall be in accordance with the Scope of Work provided for in the
attached Exhibit "A", including pit run, aggregate and pavi..'1g. In exchange
therefore Assignee shall obtain a capital account in the Company equal to
$40,745.20 and the Company shall distribute to Assignor the sum of $60,000
upon completion of such work. Assignee shall commit to pay for or complete
additional work with a fair market value of $59,254.80, which shall all be a credit
to the Capital Account of Assignee and upon the completion of such work,
Assignee shall have a capital account of$100,000.00.
Angstman Aff., Ex. C (emphasis added).

1

It is unclear who "Buyer" is referring to. Liquid Realty is identified as "Assignor," Piper Ranch is identified as
"Assignee," and Wandering Trails is identified as "the Company." Since this Assignment was drafted by Angstman,
all ambiguities must be construed against him.
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First, this is not a "liquidated damages clause." This paragraph merely describes work
that may be performed and assigns a value thereto. What is completely missing is a time for
performance or a scope of work, since no exhibit "A" was ever provided.
As to LRI, the Assignment clearly states that the $60,000 is to come from the Company
(i.e. Wandering Trails, LLC) not the Defendants. As such, LRI cannot use this as a basis for
damage against Defendants. Moreover, the Assignment is ambiguous as to where this $60,000
was to come from. According to Angstman' s affidavit, it could not have come from construction
draws because Wandering Trails would not be taking further draws as of September 2008. See
Angstman Aff. , 25.

The only conceivable method for the Company to pay Angstman $60,000 would be from
lot sales. Again, Plaintiffs have produced no evidence of any contemplated lot sales or that lots
would have sold had they been paved. In fact, given the bleak market conditions, it is unlikely
that any of the lots would have sold enabling LRI to obtain $60,000. Again, Plaintiffs have
utterly failed to meet their burden and take this damage claim out of the realm of speculation.
As for the $135,779.25 claimed by WTLLC, those alleged losses were offset by the
absence of the capital account. Plaintiffs claim that WTLLC was to have $100,000 worth of
work performed. What they fail to mention is that WTLLC was required to give Piper Ranch a
corresponding $100,000 capital account. While it is undisputed that the work was not performed,
WTLLC did not have to provide a corresponding capital account. Therefore, no damage was
suffered.
With respect to the remaining $35,779.25 in ongoing interest payments, these damages
were not disclosed until the affidavit of TJ Angstman was filed. Accordingly, Defendants have
moved to strike that testimony. See Motion to Strike. Moreover, Plaintiffs have produced no
evidence that those payments were made, only the bare allegations of Angstman. Because a
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party cannot rest on mere allegations at summary judgment, Plaintiffs have failed to come forth
with evidence that any interest payments were made. Lastly, Plaintiffs do not explain how or
why Defendants are obligated to pay all of the interest payments on the Wandering Trails
project.
Because Plaintiffs' damages are speculative and unsupported, Plaintiffs' Motion for

Summary Judgment must be denied.
C.

For the same reasons, Plaintiffs' Motion with respect to Promissory Estoppel must
be denied
Next, Plaintiffs argue that they are entitled to summary judgment on their promissory

estoppel claim because they suffered damage as a result of reliance upon a promise made by
Piper Ranch. Memorandum in Support of Plaintiff.s/Counterdefendants' Motion for Summary

Judgment, 9.
To prevail on a claim for promissory estoppel, the Plaintiffs must establish three
elements: 1) the detriment suffered in reliance was substantial in an economic sense; 2)
substantial loss to the promisee acting in reliance was or should have been foreseeable by the
promisor; and 3) the promisee must have acted reasonably in justifiable reliance on the promise
as made. Gillespie v. Mountain Park Estates, LLC, 138 Idaho 27, 29 56 P.3d 1277, 1279 (2002).
For the same reasons as described above, Plaintiffs have failed to produce any evidence
that they suffered any damage as a result of an alleged breach by Defendants. As such, their
claim for promissory estoppel necessarily fails.
Moreover, summary judgment is not appropriate based on the alleged promise to perform
the work. First, as described above, Defendants did not promise to perform the work at any
specific time and no reasonable time to perform the work arose, due to bleak market conditions.
Second, no exhibit "A" was attached to the Assignment that described the scope of work to be
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completed. Thus, the Assignment is ambiguous and vague as to what exact work was to be
performed.
An issue of fact clearly exists as to whether any alleged reliance was reasonable. As
acknowledged by Angstman, real estate market conditions were bleak in 2008. There is no
evidence that the market has gotten substantially better or that recovery is in sight. Thus,
Defendants are entitled to a presumption at summary judgment that relying on Defendants to
"throw freight onto a sinking ship" is per se unreasonable.
Because Plaintiffs are unable to prove their claim of promissory estoppel, their Motion
for Summary Judgment must be denied.

D.

Alter-Ego theory
As stated in Defendants' Memorandum in Support of Second Motion for Summary

Judgment, Idaho recognizes that a limited liability company (company) is a separate legal entity
"distinct from its members." See I.C. § 30-6-104(1). As a separate legal entity, misconduct of a
company's member is inapplicable against the company, unless the claimant demonstrates that
the company is actually the alter ego of the member. To prove that a company is the alter ego of
a member of the company, a claimant must demonstrate "(1) a unity of interest and ownership to
a degree that the separate personalities of the [company] and individual no longer exist and (2) if
the acts are treated as acts of the [company] an inequitable result would follow." Sirius LC v.
Erickson, 244 P .3d 224 (Idaho 201 0). Further, the court will look to whether the corporation is
obviously under-capitalized; the failure of either the parent or subsidiary to adhere to corporate
formalities; and the formation of the subsidiary to perpetrate a fraud. Ross v. Coleman Co., Inc.,
114 Idaho 817, 761 P.2d 1169 (1988).
In the Amended Complaint, Plaintiffs allege that "Tim and Julie Schelhorn did not
recognize or follow corporate distinctions in operating Piper Ranch, such as failing to separate
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Piper Ranch's bank accounts, paying Piper Ranch bill with Big Bite funds and failing to obtain
formal company approval for contracts entered into by Piper Ranch." Amended Complaint,~ 53.
Plaintiffs further allege that Tim and Julie Schelhom have treated Piper Ranch as merely a
conduit to carry out their own personal business ventures.

!d.,~

54.

Here, there is simply insufficient evidence to conclude that the Schelhoms have treated
Piper Ranch as a mere conduit for their personal affairs. Piper Ranch maintains its own bank
account with Valley Community Credit Union. Affidavit of Michael J Hanby in Support of
Defondants' Second Motion for Summary Judgment, on file herein, Ex. E, Deposition of Julie

Schelhom ("J. Schelhom Depo."), Deposition Exhibit 20. Further, Piper Ranch and the
Schelhoms file tax returns in a generally accepted manner and as required by the IRS. Affidavit
of Teresa Pulliam in Support of Defendants' Second Motion for Summary Judgment, on file

herein. The only bill produced by Plaintiffs that Big Bite paid with Piper Ranch funds was a
single check paid to Angstman Johnson & Associates. 2 J. Schelhom Depo., pp. 123-124. Julie
Schelhom explained that this check was simply an oversight. Id. Moreover, Plaintiffs do not
allege that Piper Ranch was formed to perpetrate any fraud. Nor can Plaintiffs point to any legal
authority establishing that Piper Ranch failed to adhere to corporate formalities.
Even taking into account the single bill paid by Big Bite, Plaintiffs have produced
insufficient evidence to conclude that the Schelhoms are utilizing Piper Ranch as a mere conduit
for their personal affairs. Further, Plaintiffs have failed to disclose any expert witnesses with
respect to this issue. Plaintiffs have failed to disclose any expert witness that would testify that
Piper Ranch failed to maintain proper corporate formalities or failed to properly file taxes.

2

In an effort not to sound like a broken record, Defendants will not re-produce its argument on the propriety of their
former legal counsel using information gained in the course of legal representation against his former clients in this
proceeding.
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Again, the time for disclosure of witnesses and evidence has come and gone. Plaintiffs have
utterly failed to present any evidence on its allegations of Alter Ego/Piercing the Corporate Veil.
Moreover, Plaintiffs insincerely argue "the Schelhoms choose to disregard the separate
entity and include Piper Ranch, LLC on their own personal tax returns."

Memorandum in

Support of Plainti.ffs/Counterdefendants' Motion for Summary Judgment, p. 12.

A disregarded

entity for tax purposes does not equate to a disregarded entity for purposes of an alter ego
analysis. 3
Idaho law is clear that a limited liability company is separate and distinct from its
members. Plaintiffs entered into an alleged agreement with Piper Ranch - not Tim and Julie
Schelhom and not Big Bite. There is insufficient evidence to sustain Plaintiffs' claim on this
issue, let alone entitle Plaintiffs to summary judgment.

E.

Indemnification and Contribution
Plaintiffs next argue that they are entitled to summary judgment on Piper Ranch's claims

of Indemnification and Contribution. Plaintiffs state that the project was solvent and that the loan
was commercially reasonable and the terms were not "unfavorable." Memorandum in Support of

Plaintiffs!Counterdefendants' Motion for Summary Judgment, p. 15.
The only evidence submitted in support of these contentions is in the form of Angstman's
affidavit. However, as argued in Defendants' Motion to Strike, the portions relied upon here are
inadmissible because they unquestionably constitute undisclosed expert opinions. These
assertions also contradict Angstman's testimony that he did not know the value of the lots in
2007 or today "without just guessing." Hanby A./f., Angstman Depo., pp. 119-120.
3

(a) Business entities. For purposes of this section and section 301.7701-3, a business entity is any entity
recognized for federal tax purposes (including an entity with a single owner that may be disregarded as an
entity separate from its owner under section 301.7701-3) that is not properly classified as a trust under section
301.7701-4 or otherwise subject to special treatment under the Internal Revenue Code. PROCED. & ADMIN. REGS., §
301.7701-2 (emphasis added). In other words, the fact that an entity is disregarded for tax purposes does not change
the classification of that entity as a business entity, and thus entitled to be treated as a separate entity.
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Further, Plaintiffs argument that the Operating Agreement dispenses with this claim is
unsupported.

Piper Ranch is only precluded from raising indemnification and contribution

theories as a result of "willful misconduct or gross negligence in performing or failing to perform
such Member's (and/or such officer's) duties ... " Angstman Ajf., Ex. D. Here, Piper Ranch has
raised sufficient issues that are not described as "willful misconduct or gross negligence" to
prevail on these claims.
Moreover, Angstman in his deposition acknowledged that prices and values or real estate
were falling and that asphalt prices were rising. Hanby Ajf., Angstman Depo., p. 101, 11. 12-25.
He had attempted to sell these specific lots as a bundle to no avail. !d., pp. 110-111.
Angstman also failed to inform and misled the Schelhorns as to pertinent facts as to the
strength of the Wandering Trails development. Angstman was communicating to the Bank of
the Cascades and stated "I don't have many options right now. Can the bank accrue the payments
that are due through April 1, 2008, and reduce the rate to prime plus .05 with my first payment
due May 1st? That will give me some time to make arrangements to pay interest, including
bringing in a new partner or something." Hanby Ajf., Angstman Depo., Ex. 30. Angstman stated
that this "new partner" was Piper Ranch. This email makes it clear that Wandering Trails was
having financial difficulties and was not solvent prior to Piper Ranch becoming a member. This
is contrary to the representations made by Angstman. Affidavit ofJulie Schelhorn.
Indemnity is an equitable principal based on the general theory that one compelled to pay
damages caused by another should be able seek recovery from that party. May Trucking Co. v.
International Harvester Co., 97 Idaho 319, 543 P.2d 1159 (1975).

Here, the conduct of

Plaintiffs described above certainly gives rise to a claim for indemnity and contribution. As
such, Plaintiffs' claim for summary judgment on this count must be denied.
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F.

Negligence/Gross Negligence
The main thrust of Plaintiffs' Motion for Summary Judgment on this claim is the

"economic loss rule." Memorandum in Support of Plaintiffs/Counterdefendants' Motion for

Summary Judgment, p. 18. The economic loss rule states that, "[u]nless an exception applies, the
economic loss rule prohibits recovery of purely economic losses in a negligence action because
there is no duty to prevent economic loss to another." Blahad v. Richard B. Smith, Inc., 141
Idaho 296, 108 P.3d 996 (2005).
Plaintiffs, however, fail to address the "special relationship exception" to this rule. Two
forms of a special relationship have been recognized: 1) where a professional or quasiprofessional performs personal services; and 2) where an entity holds itself out to the public as
having expertise regarding a specialized function, and by so doing, knowingly induces reliance
on its performance of that function." Id.
Here, both exceptions to the economic loss rule apply. There is no question that
Angstman was an attorney for Piper Ranch, the Schelhorns, and their other company, Big Bite.
He necessarily has a "special relationship" based on his representation of these entities. It is
commonly understood that an attorney holds a special place of trust with clients and former
clients. That is why the Idaho Rules of Professional Conduct discourage attorneys from entering
into private business deals with clients. This fact alone indicates that the economic loss rule does
not apply.
Moreover, Wandering Trails and Angstman held themselves out publicly as having
expertise regarding real estate development. A quick glance at Angstman's affidavit makes this
fact abundantly clear. Moreover, there is no question that Piper Ranch relied upon that expertise
to their determinant. As such, the economic loss rule is simply inapplicable to this case.
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Finally, Piper Ranch has presented sufficient evidence that Plaintiffs were negligent in
managing and developing the Wandering Trails project. First, Wandering Trails had only six
lots rather than the eight that were represented. Hanby AJJ., Angstman Depo., pp. 73-74. This
certainly impacted the value ofthe development. Id., pp. 76-77. These facts, combined with the
fact that Plaintiffs misrepresented the strength and viability of the project to Piper Ranch
certainly give rise to claims for negligence and gross negligence. As such, summary judgment is
inappropriate as to these claims.

G.

Piper Ranch's Breach of Contract Claim
Next, Plaintiffs argue that Piper Ranch's claim for breach of contract should be

dismissed. Plaintiffs argue that all parties knew there was a possibility to never see a profit from
the project.

Memorandum in Support of Plaintiffs/Counterdeftndants' Motion for Summary

Judgment, p. 19.

Again, this argument fails to account for the misrepresentations made by Angstman with
respect to the strength of the project. Wandering Trails project was in financial trouble with
Bank of the Cascades and the entire project had been put up for a "bulk sale" in November 2007,
prior to Piper Ranch gaining a membership interest. Hanby AJJ., Angstman Depo., p. 111-112.
Failing to disclose and withholding material facts known at the time of the Assignment
constitutes a breach of the agreement. As such, Plaintiffs have failed to meet their burden and
summary judgment is not appropriate on this claim.

H.

Piper Ranch's Fiduciary Duty Claim
Pursuant to Idaho Code 30-6-409, a member of a "limited liability company owes to the

company and, subject to section 30-6-901(2), Idaho Code, the other members the fiduciary duties
of loyalty and care ... ".
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Plaintiffs argue that the Operating Agreement limits the fiduciary duties owed in this
case. Memorandum in Support of Plaintiffs/Counterdefendants' Motion for Summary Judgment,
p. 20. Piper Ranch, however, never became subject to the Operating Agreement because it did
not accept the terms in conditions in writing, as required by the Operating Agreement. Angstman
Ajf,Ex. D.

The Operating Agreement states:
6.03 Admission of Substituted Members; Assignees
If any Member transfers such Member's Interest to a transferee in accordance
with Section 6.01 or 6.02, then such transferee shall be entitled to be admitted into
the Company as a substituted member and this Agreement shall be amended in
accordance with the Idaho Act to reflect such admission, provided that: (i) a
Majority-in-Interest of the non-transferring Members shall reasonably approve the
form and content of the instrument of transfer; (ii) the transferor and transferee
named therein shall execute and acknowledge such other instruments as a
Majority-in-Interest of the non-transferring Members may deem reasonably
necessary to effectuate such admission; (iii) the transferee in writing accepts
and adopts all of the terms and conditions of this Agreement, as the same
may have been amended ...
Angstamn Aff, Ex. D, p. 13 (emphasis added).
Because Piper Ranch did not sign a document accepting and adopting the Operating
Agreement, it is not bound by any limitation in fiduciary duties.
As to the business judgment rule, it cannot be said that intentionally and recklessly
withholding of material and relevant information relating to the status of the project can
constitute "good faith and honest belief." As such, the business judgment rule is completely
inapplicable to this case.
Clearly, the conduct described above in misrepresenting and failing to inform Piper
Ranch of the known material aspects of the Wandering Trails project are breaches of fiduciary
duties owed to Piper Ranch. Plaintiffs have failed to meet their burden on this claim, and their
Motion for Summary Judgment must fail.
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I.

Piper Ranch's Idaho Consumer Protection Act Claim
Plaintiffs claim that they are entitled to summary judgment on Defendants' Idaho

Consumer Protection Act claim based on the conclusory statement that "the actions alleged by
Piper Ranch either did not occur, were not untruthful, or are not violations of § 48-603 ."

Memorandum in Support of Plaintifft/Counterdefendants' Motion for Summary Judgment, p. 22.
The conduct described above, however, constitutes violations of the Idaho Consumer
Protection Act. Plaintiffs have failed to meet their burden on this claim and their Motion for
Summary Judgment should be denied.

J.

Piper Ranch's Failure of Consideration Claim
Lastly, the issue of Piper Ranch's failure of consideration claim was fully addressed in

Defendants Second Motion for Summary Judgment. For brevity and clarity, those arguments
will not be repeated here.
Moreover, the Assignment of Limited Liability Company Interest is completely
ineffective because Piper Ranch was never properly admitted as a member or assignee, pursuant
to the Operating Agreement. The Operating Agreement requires that "(iii) the transferee in
writing accepts and adopts all of the terms and conditions of this Agreement, as the same may
have been amended"). Angstman Aff., Ex. D.
Piper Ranch never accepted the terms of the operating agreement because it never did so
in writing as required. The Assignment of Limited Liability Company Interest does not state that
Piper Ranch is accepting the terms of the Operating Agreement, nor is there any other document
signed by Piper Ranch. As such, the alleged assignment was ineffective, Piper Ranch never
obtained a 25% interest in WTLLC, and the Assignment is unenforceable because of a failure of
consideration.
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CONCLUSION
Based on the foregoing, Defendants respectfully request that this Court deny Plaintiffs'
Motion for Summary Judgment in full.
DATED this 28th day of April, 2011.
DINIUS LAW

By:~~

Kevin E. Dinius
Michael J. Hanby II
Attorneys for Defendants
CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the 28th day of April, 2011, a true and correct
copy of the above and foregoing document was served upon the following by:
Matthew T. Christensen
Angstman, Johnson & Associates, PLLC
3649 Lakeshore Lane
Boise, Idaho 83703

0
0
0
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US Mail
Overnight Mail
Hand Delivery
Facsimile- No. 853-0117

cm/T:\Clients\S\Schelhorn, Tim and Julie 24334\Piper Ranch .000\Non-Discovery\Opp to Plaintiffs' Motion for SJ.docx
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SCHELHORN, individuals, and DOES 1-5,

21

Defendants.

22
23
24

PIPER RANCH, LLC, an Idaho lin1ited
liability company,

25

Counterclaimant,
26

27
2a

VS.

WANDERING TRAILS, LLC, an Idaho
Limited Liability Company, and LIQUID
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REALTY, INC., an Idaho Corporation,
2

Counterdefendants.

3
4

COME NOW the Plaintiffs, by and through their counsel of record, ANGSTMAN

5

JOHNSON, a..'1d hereby submit &..is Reply Memorandum in support of their Motion for

6

Summllly Judgment, as follows:

7

PROCEDURAL BACKGROUND
8
9

On Aprill4, 2011, the Plaintiffs, Wandering Trails, LLC ("WTLLC") and Liquid

10

Realty, Inc. ("LRI") filed a summary judgment on all remaining claims in this litigation.

11

On April 28th, 2011, the Defendants Piper Ranch, LLC ("Piper Ranch") and Tim and

12

Julie Schelhorn (the "Schelhorns") filed a memorandum in response to WTLLC and
13
14

LRI's motion for summary judgment. In order to correctly establish the record and reply

15

to certain allegations and arguments made by Piper Ranch and Schelhorns, WTLLC and

16

LRI now file this Reply Memorandum in Support of their Motion for Summary

17

Judgment.
18

ARGUMENT

19
20

1. Defendants/Counterplaintiffs fail to refute certain facts and testimony
provided by Angstman.

21
22

In support of their Summary Judgment Motion, WTLLC and LRI submitted a lengthy

23

affidavit from TJ Angstman, the president of LRI, which established certain facts. See

24

Affidavit ofTJ Angstman in Support ofPlaintifJ/Counterdefendants' Motion for Summary

25

Judgment (hereinafter referred to as the "Angstman Affidavit"). Piper Ranch and the
26

27
28

Schelhoms have failed to respond to certain facts and statements made by Angstman in
his affidavit, and therefore those facts remain undisputed. Siegel Mobile Home Group,

29

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS/COUNTERDEFENDANTS'
MOTION FOR SUMMARY JUDGMENT- PAGE 2
Matter: 5407-014

648

3/11

208~853-0117

05-05-2011

Angstman,Johnson

Inc. v. Bowen 114 Idaho 531, 535, 757 P.2d 1250, 1254 (Idaho App.,1988) (Affinning
2

summary judgment based upon the failure to show facts disputing the evidence put

3

forward by the moving party.); see also I.R.C.P. 56(e).
4

5
6
7

8

9
10

Specifically, the following statements from Angstman's affidavit aTe unrefuted
and thus undisputed:
(a) Angstman has extensive experience and background in real estate development,
including teaching others how to do it (~' s I - 16);
(b) The histo1y and development structure of the Wandering Trails project, including
the fact that it was proceeding with administrative lot splits to develop the
property (~'s 17 and 18);

11
12

13
14

15

16
17
18
19

20
21

22
23
24

25
26

27

28

(c) That the American Paving bid was one bid received to do specific work on the
project, and that Angstman discussed that specific bid with Tim Schelhom (~'s 19
-20);
(d) That Tim and Julie Schelhom's plans for the Wandering Trails project were to use
it as a long-term retirement plan, with long-term gains on the investment(~ 21 );
(e) That the American Paving bid was sent to the Schelhoms with the original draft of
the Assigmnent Agreement (~22; see also the Affidavit of Susan. Livingston in
Support ofPlaintiffs/Counterdefendants' Motion for Summary Judgment);

(f) That, based on the terms of the Assignment Agreement, Piper Ranch was to
perform work worth $160,000.00 (,[23);
(g) That the Schelhoms were present at a meeting with WTLLC's lender, Alpha
Lending, in which the Schelhoms affirmed to the lender that they were
performing the excavation and paving work on the project, and based on this
representation the right to take further construction draws on the Alpha Lending
loan was terminated (~'s 24 and 25);
(h) That the Bank of the Cascades refused to further extend their loan after visiting
the project in late 2008 and seeing that no work had been performed, and
ultimately foreclosed on the largest portion of the project crs 28 and 29);
(i) That WTLLC has been required to continue making interest payments to Alpha
Lending in order to forestall further foreclosure of the remaining lots in the
project(~ 30);
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2

3

0) The value of the project at the time Piper Ranch received its interest in the
company (~ 31 and 32);
(k) That WTLLC and LRI acted in good faith and made decisions regarding WTLLC
in the best business judgment ofLRI (~ 35); and

4
5
6

7

(1)

That LRI did not represent it was performing any specialized function as
managing member of WTLLC and that the Schelhorns did not ask Angstman
about his prior development experience(~ 37 and 38).

8

2. There was a time for performance of Piper Ranch's obligations under the
Assignment Agreement.

9

Piper Ranch argues that no time for performance of its obligations was ever made,

10

and that even now, over 3 years after it obligated itself to perform work on the project,

11

performance is still not required. This argument is based solely on Julie Schelhom's self12
13

serving statements in her affidavit. However, this argument ignores the fact that both the

14

Schelhoms and Piper Ranch understood that lots had to be sold in 2008, and would not be

15

sold absent paved roads. See Deposition of Tim Schelhorn (attached to the Affidavit of

16

Matthew T. Christensen in Support ofPlaintiffs/Counterdefendants' Motion for Summary
17
18

Judgment (hereinafter "Christensen·Affidavit") as Exhibit B), 39:15 - 40:7; see also

19

Deposition of Julie Schelhorn (attached to the Christensen Affidavit as Exhibit A), 91:14

20

-94:7. Further, the argument ignores the fact that the law implies a reasonable time for

21

perfom1ance of the obligations. See Weinstein v. Prudential Prop. & Cas. Ins. Co., 149

22
23

Idaho 299, 318, 233 P.3d 1221, 1240 (2010). The reasonable time for performance

24

should be measured as of the time the contract was entered into, based on the parties'

25

expectations at that time. See generally Id.

26

The Defendants attempt to use a statement by Angstman that "the agreement does

27

not call for the work to be done at a particular time" and that "it may not make sense to
28
29

pave [all the lots] right away" as evidence that Piper Ranch was not expected to perform
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its obligations. See Opposition to Plaintif!s/Counterdeftndants' Motion for Summary
2

Judgment, p. 5-6.

However, even this argument ignores follow-up statement from

3

Angstman that "there is no dispute that more than a reasonable time has elapsed" and that
4
5

at least some of the lots needed to be paved at that time. Id

These statements by

6

Angstman that only some of the lots needed to be immediately paved cannot be used as

7

an excuse for Piper Ranch to completely refuse to perform any of their obligations. The

8

evidence shows, and the law implies, that the performance was required within a
9

10

reasonable time- 2008.

11

Piper Ranch and the Schelhorns have produced no evidence that a reasonable time

12

has not yet come and gone. In reality, over three years after its contractual obligations

13

were incurred, Piper Ranch has yet to perform any work on the project. The time for

14

15
16
17
18

perfonnance of the obligations has long since passed.
3. Sufficient evidence of damages was produced.

The Plaintiffs have produced evidence of damages. See, e.g., Plaintiffs Response

to Deftndants Motion for Summmy Judgment, and the arguments made therein. The

19

Plaintiffs' damages are contractual damages caused by Piper Ranch's complete failure to
20
21

pelform any of its obligations, as well as consequential damages of WTLLC' s continued

22

payment of interest payments on the property. Both of these damages were directly

23

caused by Piper Ranch's failure to perform its obligations, and were foreseeable damages

24

caused by that failure.
25
26

4. The Defendants failed to plead mitigation of damages, and in any case the
Plaintiffs could not mitigate their damages due to Piper Ranch's assurances.

27

The Defendants failed to plead, as an affirmative defense to either the original
28

29

Complaint or the Amended Complaint in this matter, WTLLC or LRI' s failure to mitigate
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their damages in this matter. Failure to mitigate damages is an affirmative defense which
2

must be pled in the Defendants' Answer. Taylor v. Browning 129 Idaho 483, 492, 927

3

P.2d 873, 882 (Idaho,1996); see also I.R.C.P. 8(c). The purpose for this is to put the
4
5

Plaintiffs on notice ofthis possible defense, and allow them time to develop evidence and

6

testimony regarding mitigation. WTLLC and LRI do not intend to try this issue by

7

consent and object to assertion of this defense in this matter.

8

However, the Defendants are aware of the Plaintiffs' inability to mitigate their
9
10

damages. The Defendants argue that WTLLC should have hired a different company to

See Opposition to Plaintifft/Counterdefendants Motion for

11

do Piper Ranch's work.

12

Summary Judgment, p. 7. However, the Defendants were aware that, after Piper Ranch

13

obligated itself to perform work on the project, the constmction loan was "closed" for the
14

15

project, and no further draws were available.

See Angstman Affidavit,

1

24~25.

16

Accordingly, there were no available funds to simply hire someone else to perform Piper

17

Ranch's required work.

18

Further, if another company was hired, that would simply

increase WTLLC's (and possibly LRI's) damages in this matter, rather than mitigate

19

them. Piper Ranch presents no facts to show that mitigation would have eliminated the
20
21

dan1ages suffered by WTLLC and LRI, therefore the argument, being factually

22

unsupported, fails under I.R.C.P. 56(e). For these reasons, the Defendants' argun1ent

23

regarding mitigation fails and should be denied.

24

25
26

5. No special relationship exists between Piper Ranch and WTLLC negating
the economic loss rule bar to Piper Ranch's negligence claims
No "special relationship" exception to the economic loss rule applies to Piper

27
28

Ranch's negligence claims. The Defendants first argue that, as the attomey for Piper

29
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Ranch, the Schelhoms and Big Bite, Angstman1 had a special relationship with the
2

entities. However, this argument ignores the fact that, as of the time of the Assignment

3

Agreement, Angstman did not represent Piper Ranch or the Schelhorns. It further ignores
4

5

the statements in the Assignment Agreement itself that Angstman (or his law firm) was

6

not representing Piper Ranch, the Schelhorns or Big Bite in the transaction. Accordingly,

7

no factual dispute has been established that would support the special relationship.

8

The special relationship exception to the economic loss rule does not normally
9

10

apply to real estate developers. Idaho courts have previously examined the issue of

11

applying the "special relationship" exception to real estate developers. See Blahd v.

12

Richard B. Smith, Inc., 141 Idaho 296, 108 P.3d 996 (2005). The court held that the real

13

estate developer must make representations that it holds special and unique expertise, and
14
15

that the injured party relied on those representations. Id, at 301. Here, there has been no

16

factual showing that WTLLC or LRI made any representations that it possessed any

17

special or unique expertise, or that Piper Ranch relied on any representations that were

18

made. Quite the opposite - Angstman specifically testified in his affidavit that no such

19

representations were made, which was not refuted by Piper Ranch or the Schelhoms.
20

21

Summary judgment is therefore appropriate under I.RC.P 56(e).
In actuality, Piper Ranch is itself a real estate developer, and its principals (the

22
23

Schelhoms) are extensively involved in the development of other real estate through their

24

excavation company, Big Bite. Absent allegations of representations by WTLLC and
25
26

LRI of special or unique expertise (which don't exist he!e), and absent reliance by Piper

27
28

1

At this point, due to Big Bite and the Schelhorns' previously decided Motions, Angstman and his law firm
are no longer parties to this litigation.

29
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Ranch on those allegations (which also don't exist here), the economic loss rule applies,
2

and bars Piper Ranch's negligence claims.

3

6. Piper Ranch is bound bv the terms of the WTLLC Operating Agreement.
4

Piper Ranch claims that it is not bound by the terms of the Operating Agreement,

5
6

and that it never became a substitute member of WTLLC.

7

Plaintijfs/Counterdefendants' Motion for Summary Judgment, p. 15-16. However, Piper

See Opposition to

8

Ranch did not become a "substitute member" of WTLLC, as claimed by Piper Ranch.
9
10

Rather, Piper Ranch was admitted to the company as an "Additional Member" pursuant

11

to the tenns of paragraph 2.11 of the Operating Agreement. 2 See Angstman Affidavit,

12

Exhibit D, 4if 2.11. As an "Additional Member", Piper Ranch only had to agree to be

13

bound the terms of the Operating Agreement - which was not required in writing. Id.

14

A close look at the Assignment Agreement shows that Piper Ranch agreed to the

15
16

tenns of the Operating Agreement. The Operating Agreement is specifically referenced

17

as the governing document for WTLLC.

18

See the first recital paragraph of the

Assignment Agreement. Further, Piper Ranch agreed that it was going to "pmticipate in

19

the management of the Company's affairs and the control of the business."

See

20
21

paragraph 6 of the Assignment Agreement. The management of the company's affairs

22

and business is governed by the terms of the Operating Agreement. Piper Rm1ch clem·ly

23

evidenced an intention to be bound by the Operating Agreement.

24

Beyond this previous acceptance, Piper Ranch has already judicially admitted that
25
26

it is bound the tenns of the Operating Agreement. In the present litigation, Piper Ranch

27
28
29

2

A "substitute member" by definition must take the place of an existing member. Piper Ranch took no
one's place- rather, it was admitted as an additional member by the remaining members and the company
itself
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has asserted claims for breach of fiduciary duties and for an Accounting, which it says are
2

based on its status as a member of the Company.

See Piper Ranch's Answer to

3

Interrogatory Nos. 16 and 18, attached to the Christensen Affidavit as Exhibit C.

Piper

4

5
6

Ranch should now be judicially estopped from changing its position to assert that it is not
bound by the te1ms of the Operating Agreement.

7

CONCLUSION

8

Piper Ranch and the Schelhorns have failed to refute essential facts offered in
9
10

support of the Plaintiffs/Counterdefendants' Motion for Summary Judgment. Further, the

11

arguments made by Piper Ranch and the Schelhorns against the Motion fail to defeat the

12

motion. ·For these reasons, LRI and WTLLC urge the court grant them sunm1ary

13

judgment on their claims and those of the Defendants.

14

15
16

DATED this

__fl_ day of May, 2011.

17
18
19

MATTHEW T. CHRISTENSEN
Attorney for the Plaintiffs

20
21
22

23
24

25
26
27
28

29
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CERTIFICATE OF SERVICE
2

.---

3
4

5

I HEREBY CERTIFY that on this _j_ day ofMay, 2011, I caused to be served a
true copy of the foregoing REPLY MEMO IN SUPPORT OF
PLAINTIFFS/COUNTERDEFENDANTS' MOTION FOR SUMMARY JUDGMENT
by the method indicated below, and addressed to those pruiies marked served below:

6

Counsel

Means of Service

Kevin E. Dinius
Dinius Law
5680 E. Franklin Rd., Ste 130
Nampa, Idaho 83687
(208) 475-0101

0

7

8

Defendants

9

10
11

U.S. Mail, Postage Paid.

0

Hand Delivered to Office or
Comi House Drop Box.

1f1 Fax Transmittal

12
13

14
15

16
17
18

19

20
21

22
23
24
25
26
27

28
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CANYON COUNTY CLERK
J DRAKE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

Plaintiffs,

-vsBIG BITE EXCAVATION, INC., an
idaho corporation, PIPER RANCH, LLC,
an Idaho limited liability company,
DOES 1-5,
Defendants.
PIPER RANCH, LLC, an Idaho limited
liability company,
Counterclaimant,
-vsWANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

Counter defendant.

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER ON PLAINTIFF'S MOTION TO
ADJUST PRETRIAL DEADLINES,
DEFENDANT'S MOTION TO STRIKE
AND PLAINTIFF AND DEFENDANT'S
RESPECTIVE MOTIONS FOR
SUMMARY JUDGMENT
Case No. CV09-5395

ORDER ON PLAINTIFF'S MOTION TO ADJUST PRETRIAL DEADLINES,
DEFENDANT'S MOTION TO STRIKE AND PLAINTIFF AND DEFENDANT'S
RESPECTIVE MOTIONS FOR SUMMARY JUDGMENT- PAGE 1

657

BIG BITE EXCAVATION, INC. an
Idaho corporation, and TIM AND JULIE
SCHELHORN, husband and wife,

Plaintiffs,
-vsTHOMAS
J.
ANGSTMAN,
an
individual, and ANGSTAN, JOHNSON
& ASSOCIATES, PLLC, an Idaho
Professional limited liability company,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV11396

)

Defendants.

)
)

On July gth, 2011, the court entered its oral ruling on the record regarding the
following pending motions filed in the above entitled case:
1. Defendant's Second Motion for Summary Judgment filed April1, 2011.

2. Plaintiff's Motion to Adjust Pretrial Deadlines filed on April 6, 2011.
3. Plaintiff/Counter Defendants' Motion for Summary Judgment filed on April
14,2011.
4. Defendant's Motion to Strike Portions of Angstrnan's Affidavit filed on April
28, 2011.
The court incorporates herein by this reference its July sTH, 2011 oral findings of
fact, conclusions of law and order regarding the above referenced motions as set forth on
the record of the court that date. If the parties wish to have a transcript of the ruling
prepared the court will review and endorse it for appellant review purposes. Based upon
its July 8, 2011 oral ruling incorporated hereto by this reference; the court enters the
following orders:
1. Defendant's Second Motion for Summary Judgment filed April1, 2011 is
denied.
2. Plaintiff's Motions to Adjust Pretrial Deadlines filed April 6, 2011 is granted
in part and denied in part as set forth on the record July 8, 2011.
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3. Plaintiff/Counter Defendants' Motion for Summary Judgment filed April14,
20 11 is denied.
4. Defendant's Motion to Strike Portions of Angstman's Affidavit filed on April
28, 2011 is denied for the reasons and upon the conditions set forth on the
record.
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CERTIFICATE OF SERVICE
The undersigned certifies that on I '/-; day of July, 2011, s/he served a true and correct
copy of the original of the foregoihgORDER ON PLAINTIFF'S MOTION TO ADJUST
PRETRIAL DEADLINES, DEFENDANT'S MOTION TO STRIKE AND PLAINTIFF
AND DEFENDANT'S RESPECTIVE MOTIONS FOR SUMMARY JUDGMENT on
the following individuals in the manner described:
•

Upon the counsel for plaintiffs/counter defendants

Matthew T. Christensen
Attorney at Law
3649 Lakeharbor Lane
Boise, Idaho 83703
•

and upon counsel for defendants/counterclaimants:

Kevin Dinius
Attorney at Law
5680 E. Franklin Road, Ste 130
Nampa, Idaho 83687
when s/he caused the same to be deposited into the U.S. Mails, sufficient postage
attached.

CHRIS YAMAMOTO, Clerk of the Court

lerk of the Court
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Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone:
(208) 475-0100
Facsimile:
(208) 475-0101
5974, 7997
ISB Nos.

FEB 2 3 2012
CANYON COUNTY CLERK
~CRAWFORD, DEPUTY

kdinii:ts@diniuslaw. com
mhanby@diniuslaw. com
Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERINGJRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,
Plaintiffs,
-vsPIPER RANCH, LLC, and Idaho limited
liability company, TIM AND JULIE
SCHELHORN; and, DOES 1-5,
Defendants.
--------------------------------

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV09-539SC
MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION FOR
RECONSIDERATION

COME NOW, Defendants Piper Ranch, LLC, Tim Schelhom, and Julie Schelhom, by
and through their counsel of record, the law firm of Dinius & Associates, PLLC, and hereby
submit this Memorandum in Support of Defendants' Motion for Reconsideration.

ORIGINAL
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INTRODUCTION
On April 1, 2011, Defendants submitted their Second Motion for Summary Judgment on
all issues and requesting that this Court dismiss all of Plaintiffs' claims against Defendants.
Plaintiffs' responded with their own Motion for Summary Judgment. This Court denied both
motions for summary judgment on all counts.
By the present Motion, Defendants seek reconsideration of this Court's decision as it
relates to Plaintiffs' claim of alter ego/piercing the corporate veil claims. Because Plaintiffs have
failed to raise an issue of material fact with respect to that issue, that claim should be dismissed.

FACTUAL BACKGROUND
1.

Piper Ranch, LLC is an Idaho company, formed under Idaho law, on or about March 5,

2007. Affidavit of Julie Schelhorn in Support of Defendants' Motion for Reconsideration
(hereinafter, "Schelhorn Aff.").
2.

The members of Piper Ranch, LLC are, and always have been, Tim Schelhorn and Julie

Schelhorn. !d.
3.

Piper Ranch, LLC properly filed its Articles of Organization with Idaho Secretary of

State. !d.
4.

Piper Ranch, LLC has properly filed its Annual Reports as required by the laws of the

state of Idaho with the Idaho Secretary of State. !d.
5.

The Annual Reports have correctly and accurately listed the current members of Piper

Ranch, LLC, listed the current mailing address of Piper Ranch LLC, listed the proper registered
agent of Piper Ranch, LLC, and stated that Piper Ranch, LLC was formed and organized under
the laws ofldaho. !d.
6.

Piper Ranch, LLC's taxes are performed in a generally accepted manner and as provided

by the Internal Revenue Service. !d.; Affidavit ofTeresa L. Pulliam in Support of Defendants'
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR RECONSIDERATION- 2
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f'

Second Motion for Summary Judgment, on file herein.

7.

Piper Ranch, LLC has at all times maintained a separate and distinct bank account from

the Schelhorns. Schelhorn AjJ.
8.

Piper Ranch, LLC maintains a checking account at Valley Community Credit Union. !d.

9.

At all times, Piper Ranch, LLC has maintained economic separateness from Tim and

Julie Schelhorn. Id.
10.

The Assignment of Limited Liability Company Interest at issue in this case, was an

agreement between Liquid Realty, Inc., as the assignor, and Piper Ranch, LLC, as the assignee.
!d.

11.

The Assignment of Limited Liability Company Interest was signed by Tim and Julie

Schelhorn, on behalf of Piper Ranch, LLC in their capacity as managers. !d.
12.

Neither Tim nor Julie Schelhorn are parties to that agreement in their individual capacity.

!d.

13.

The Assignment of Limited Liability Company Interest was drafted by Liquid Realty,

Inc. or its representatives. !d.
14.

Liquid Realty, Inc.'s president is T.J. Angstman, an attorney licensed in Idaho, who is

presumably knowledgeable of the distinction between an entity and its members or shareholders.
ARGUMENT

A.

Standard of Review

The decision to grant or deny a request for reconsideration generally rests in the sound
discretion of the trial court. Campbell v. Regan, 144 Idaho 254, 258, 159 P.3d 891, 895 (2005).
Idaho Rule of Civil Procedure 11 (a)(2)(B) states:
(B)
Motion for Reconsideration. A motion for reconsideration of any
interlocutory orders of the trial court may be made at any time before the entry of
final judgment but not later than fourteen (14) days after the entry of the final
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR RECONSIDERATION- 3
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judgment. A motion for reconsideration of any order of the trial court made after
entry of final judgment may be filed within fourteen (14) days from the entry of
such order; provided, there shall be no motion for reconsideration of an order of
the trial court entered on any motion filed under Rules 50(a), 52(b), 55(c), 59(a),
59(e), 59.1, 60(a), or 60(b).
I.R.C.P. 11(a)(2)(B).
B.

Idaho law states that members of an LLC are not subject to personal liability for
obligations of the Limited Liability Company

Idaho Code § 30-6-106 1 states that the law of Idaho govern all actions concerning the
"liability of a member as member and a manager as manager for the debts, obligations or other
liabilities of a limited liability company."
In order to determine whether the Schelhorns, as members of Piper Ranch, LLC, can be
held liable for the obligations of Piper Ranch, LLC, the Court must first to look to Idaho Code §
30-6-304 which states:
Liability of members and managers.-(1) The debts, obligations or other
liabilities of a limited liability company, whether arising in contract, tort or
otherwise:
(a) Are solely the debts, obligations or other liabilities of the company,
and
(b) Do not become the debts, obligations or other liabilities of a member
or manager solely for the reason of the member acting as a member or
manager acting as manager.
(2) The failure of a limited liability company to observe any particular. formalities
relating tp the exercise of its powers or management of its activities is not a
ground for imposing liability on the members or managers for the debts,
obligations or other liabilities of the company.
Idaho Code § 30..,6-304 (emphasis added).

The Official Comment to this sections states that this paragraph "shields members and
managers only against the debts, obligations and liabilities of the limited liability company and is
irrelevant to claims seeking to hold a member or manager directly liable on account of the

1

Piper Ranch, LLC elected to be bound by the revised Idaho Limited Liability Company Act, effective July I, 2008.
Schelhorn AjJ.
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member's or manager's own conduct." The Official Comment gives three examples of attempts
to hold a manager or member liable for their own conduct: 1) a manager who personally
guarantees an obligation; 2) a manager who attempts to bind a company without authority to do
so; and 3) a manager who commits a tort against a third party. !d.
In this case, Plaintiffs are unquestionably attempting to hold the Schelhoms liable for the
obligations of Piper Ranch, LLC. By contrast, Plaintiffs are not seeking to hold the Schelhorns
liable for their own conduct. It is undisputed that Plaintiffs are seeking to impose liability on the
Schelhoms for the obligations of Piper Ranch, LLC under the Assignment of Limited Liability
Company Interest. Schelhorn Aff. There is not a single allegation of an obligation of the
Schelhorns in the Plaintiffs' Amended Complaint. See Amended Complaint. Therefore, the
Schelhorns are "shielded" from the Plaintiffs' attempt to impose liability for the obligations of
Piper Ranch, LLC.
The Official Comment recognizes the difference between "limited liability companies"
and "corporations." It is also recognized that subsection (b)(2) pertains specifically to claims of
piercing the corporate veil which is at issue in this case. The Official Comment states:
This subsection pertains to the equitable doctrine of 'piercing the veil' - i.e.,
conflating an entity and its owners to hold one liable for the obligations of the
other. The doctrine of 'piercing the corporate veil' is well-established, and courts
regaularly (and sometimes almost reflexively) apply that doctrine to limited
liability companies. In the corporate realm, "disregard of corporate formalities" is
a key factor in the piercing analysis. In the realm of LLCs, that factor is
inappropriate, because informality of organization and operation is both
common and desired.
Idaho Code § 30-6-304, Official Comment (emphasis added). The Official Comment cites an
example of members of an LLC who do not conform to a requirement in the Operating
Agreement relating to monthly meetings. The Official Comment makes clear that "Under
subsection (b)(2), that fact is irrelevant to a piercing claim." !d. Thus, the only factor that is
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relevant under the standard "'corporate" piercing analysis is whether the LLC has maintained
"economic separateness."
While the former version of the Idaho Limited Liability Company Act may not be at
issue here, the comments to the revised version draw a distinction between corporations and
limited liability companies that is applicable in this case. The intent and desire of an LLC is to
be less formal than a corporation. In other words, the principals and reasoning addressed in the
comments to the new act, surely apply to the current case.

C.

Because Plaintiffs have not presented any evidence refuting Piper Ranch, LLC's
economic separateness, Plaintiffs' Piercing the Veil claim should be dismissed
The above analysis demonstrates that in order to determine whether the Plaintiffs have

stated a claim for piercing the veil, the focus must be on "economic separateness," rather than on
"corporate formalities." In their Memorandum in Support of Plaintiffi'/Counterdefendants'

Motion for Summary Judgment, Plaintiffs list six areas of inquiry:
(a)
(b)

(c)
(d)
(e)
(f)

The sole company owners (shareholders or members) are also the sole
company officers, directors, or managers;
The company lacks the formalities required of corporations (annual
meetings with meeting minutes, proper corporate formation documents,
separate bank accounts and tax returns, etc.)
The company engages in business transactions without the formal
approval of the directors, officers or managers;
Personal expenses (or expenses of other entities) are paid for from
company accounts;
The owner exercise complete and absolute control over the business;
The owners themselves choose to disregard the corporate or company
entity.

Memorandum in Support of PlaintiffS '/Counterdefendants' Motion for Summary Judgment, pp.
11-12.
Plaintiffs are attempting to place a round peg in a square hole by focusing on corporate
formalities when dealing with an LLC. The only issues raised by the above allegations that
concern "economic separateness" are taxes, bank accounts, and paying personal expenses with
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corporate funds. Pursuant to Idaho Code § 30-6-304, every other allegation listed above is
completely irrelevant to whether or not Piper Ranch, LLC's corporate form should be
disregarded. As demonstrated below, Plaintiffs have produced no evidence that would allow a
reasonable fact finder to conclude that Piper Ranch, LLC has failed to maintain economic
separateness from the Schelhorns.
Because this is a Motion for Reconsideration of an Order denying summary judgment, it
is important to reiterate the requirements that Plaintiffs must demonstrate to survive such a
motion. A party opposing summary judgment cannot demand a jury trial simply because of the
"speculative possibility that a material issue of fact may appear at that time." Heath v. Honker's

Mini-Mart, Inc., 134 Idaho 711, 714, 8 P. 3d 1254, 1257 (Ct. App. 2000). Moreover, a mere
scintilla of evidence or only slight doubt as to the facts is insufficient to withstand summary
judgment. Harpole v. State, 131 Idaho 437, 439, 958 P.2d 594, 596 (1998). There must be
sufficient evidence upon which a jury could reasonably return a verdict resisting the motion. !d.

D.

Defendants have maintained "economic separateness" at all times
1.

Piper Ranch, LLC' s tax returns are filed in a generally accepted manner as
provided by the IRS

The first issue to address is the allegation that "Piper Ranch, LLC, does not file separate
tax returns" and that "the Schelhorns choose [sic] to disregard the separate entity and include
Piper Ranch, LLC on their own personal tax returns." This issue is a "red herring." Plaintiffs
intentionally use the language "disregard the separate entity" as that term is used in the tax
context to insinuate that the Schelhorns "disregarded" the entity as that term is used in the LLC
context. These terms, however, have different meanings depending on how they are used.
The preface to the Idaho Limited Liability Company Act states:
In 1997, the tax classification context changed radically, when the IRS 'checkthe-box' regulations became effective. Under those regulations, an
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'unincorporated' business entity is taxed either as a partnership or disregarded
entity (depending upon the status of the owners) unless it elects to be taxed as a
corporation. Exceptions exist (e.g., entities whose interests are publicly-traded),
but, in general, tax classifications concerns no longer constrain the structure of
LLCs and the content of LLC statutes. Single-member LLCs, once suspect
because novel and of uncertain tax status, are now popular both for sole
proprietorships and as corporate subsidiaries.
Official Comment, Prefatory Note, to the Idaho Uniform Limited Liability Company Act
(emphasis added). This is consistent with United States Treasury Regulation 301.7701-l(a)(4)
which states:
(4) Single owner organizations. Under sections 301.7701-2 and 301.7701-3,
certain organizations that have a single owner can choose to be recognized or
disregarded as entities separate from their owners.
United States Treasury Regulation 301.7701-l(a)(4).

In other words, Idaho Limited Liability Company Act and Treasury Regulations
recogmze that any LLC may elect to file taxes as a partnership, disregarded entity, or
corporation. That decision, however, does not affect the status of the LLC nor does it in any way
tend to show that an LLC is not maintaining "economic separateness" from its members.
This is buttressed by the Schelhorns' accountant, Teresa L. Pulliam, the owner of Pulliam
& Associates, Chartered. The Schelhorns and Piper Ranch, LLC filed taxes in a generally
accepted manner and as provided by the Internal Revenue Service. Affidavit of Teresa L. Pulliam
in Support of Defendants' Second Motion for Summary Judgment, on file herein.

Because the tax returns of both the Schelhorns and Piper Ranch, LLC are filed in
conformity with the IRS requirements, there is no basis to use the tax returns as a basis to
disregard the corporate form.
'

It is also important to analyze the "evidence" presented by Plaintiffs on this point.

Plaintiffs have not submitted any evidence to back-up their insinuations that Piper Ranch, LLC
has not properly filed its tax returns. Rather, Plaintiffs rely upon the statements of Ms. Pulliam
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR RECONSIDERATION- 8

668

and Julie Schelhorn. No expert was disclosed by Plaintiffs that would in any way rebut Ms.
Pulliam's testimony that Piper Ranch, LLC has complied with IRS rules in filing its tax return. In
short, there is absolutely no basis for a reasonable fact-finder to conclude that Piper Ranch, LLC
failed to maintain "economic separateness" by filing its tax returns as described in Ms. Pulliam's
affidavit.
2.

Piper Ranch, LLC has at all times maintained a separate bank account

Next, Plaintiffs wrongly allege that "Piper Ranch, LLC, does not have a separate bank
account." Memorandum in Support of Plaintiffs '/Counterdefondants' Motion for Summary

Judgment, p. 12. This allegation is flat wrong and Plaintiffs deliberately misstate the record on
this point.
Piper Ranch, LLC maintains its own bank account at Valley Community Credit Union.

Schelhorn A./f. The name on the account is Tim Schelhorn, Julie Schelhorn, dba, Piper Ranch,
LLC. !d., Ex. A (Schelhorn 168-169). The account has been at all times maintained for the
benefit of Piper Ranch, LLC and has been kept separate from the accounts of Tim and Julie
Schelhorn individually. !d. The checks drawn on this account clearly state that the account is that
of Piper Ranch, LLC as Tim and Julie Schelhorn do not appear on the checks. !d., Ex. B
(Schelhorn 176). Further, as described below, the Schelhorns do not use Piper Ranch, LLC funds
to pay for personal expenses. !d.
Again, it is necessary to look at the evidence submitted by Plaintiffs on this point. The
only thing they can point to is that Tim and Julie Schelhorn's names appear on the account with
Piper Ranch, LLC. As described in her deposition, this practice is a matter of bank policy, not a
reflection of the manner in which the accounts are utilized. !d.; Deposition of Julie Schelhorn,
124:24-125:16, attached as Exhibit A to the Affidavit of Matthew T. Christensen in Support of

Plaintiffs/Counterdefendants' Motion for Summary Judgment, dated April 14, 2011, on file
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herein. Plaintiffs have come forth with no evidence that Piper Ranch, LLC has failed to maintain
a separate bank account. As such, this bare allegation cannot be used as evidence to imply that
Piper Ranch, LLC has disregarded its corporate form.
3.

The Schelhorns do not use Piper Ranch, LLC's funds or assets to pay personal
expenses

Lastly, Plaintiffs allege "Piper Ranch invoices and bills have been paid by Big Bite, a
separate

entity

owned

by

the

Schelhorns."

Memorandum

in

Support

of

Plaintiffs '/Counterdefendants' Motion for Summary Judgment, p. 13. In support of this
allegation, Plaintiffs point to one check from Big Bite to pay a Piper Ranch invoice. The check is
dated September 22, 2008 and is for the amount of $228.38.
Julie Schelhorn testified that paying the Piper Ranch invoice with a Big Bite check was
simply an "oversight." Schelhorn Ajf.; Deposition of Julie Schelhorn, 124:2-9. Moreover, that
oversight was corrected when the Schelhorns executed a capital call and deposited $300.00 in
Piper Ranch, LLC account. Schelhorn Ajf., Ex. C. Piper Ranch, LLC in turn executed a $228.38
check to Big Bite Excavation, Inc. for the prior check. Id., Ex. D.
The Big Bite check does not evidence the type of economic intermingling required to
pierce the corporate veil. The example cited by the Official Comment to Idaho Code§ 30-6-304
illuminates this issue. That example states that evidence that a sole owner of an LLC that "writes
checks on the company's account to pay for personal expenses" would be relevant to a piercing
claim. Here, the. single check does not evidence that the Schelhorns were using Piper Ranch
funds to fund personal expenses. Rather, the uncontroverted evidence is that paying the invoice
was a mere "oversight." A one-time mistake cannot form the basis to pierce the corporate veil. A
single oversight simply does not evidence a lack of separateness.
Moreover, it cannot be said that the Piper Ranch LLC check that was used to pay a Big
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Bite Excavation, Inc. invoice could in anyway constitute using Piper Ranch, LLC funds to pay
for personal expenses of the Schelhorns. In other words, the uncontroverted evidence in no way
supports Plaintiffs' theory that the Schelhorns used Piper Ranch, LLC assets to pay for personal
expenses. At best, the check shows that a Big Bite Excavation, Inc. invoice was paid with a Piper
Ranch, LLC check. Big Bite Excavation, Inc., if any entity, is the beneficiary of the oversight not the Schelhorns. Further, Plaintiffs' claims for piercing the veil of Big Bite Excavation, Inc.
were dismissed long ago by this Court. Again, it cannot be overstated that the oversight was
corrected.
Coincidentally, the check in question was paid to T.J. Angstman's law firm, Angstman
Johnson & Associates, while the Schelhorns, Big Bite, and Piper Ranch were all clients of the
firm. Schelhorn A.ff. While Plaintiffs have disputed the confidential nature of these documents, 2
there can be no denying that Plaintiffs are now using information they learned during the course
of their representation against former clients.
Idaho Rule of Professional Conduct 1.9(c) unequivocally states:
A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of the
former client except as these Rules would permit or require with respect to
a client, or when the information has become generally known ...
I.R.P.C. 1.9(c).
This prohibition against use of information is in no way dependent upon whether the
information is "confidential" or protected by attorney-client privilege. The Rule does not say that
the lawyer shall not use "confidential" information against a client. There is no way for Plaintiffs
or Mr. Angstman to argue that the information in question has become "generally known." There
is no indication on the check itself that Big Bite's account was being accidently used to pay a
2

See Defendants' Motion to DisqualifY Plaintiffs' Counsel.
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Piper Ranch, LLC invoice. Thus, any argument that by submitting the check through normal
banking channels made the information "generally known" fails. Rather, Plaintiffs and Mr.
Agnstman are using information that they discovered through the course of representation of the
Defendants against Defendants now. Such conduct should not be tolerated or accepted by this
Court.
Plaintiffs' contentions become even more suspect when the tables are turned. Mr.
Angstman had employees of his law firm emailing Defendants drafts of the Assignment of
Limited Liability Company Interest and quotes relating to the Wandering Trails project. See
Affidavit of Susan Livingston in Support of Plaintiffs/Counterdefendants' Motion for Summary
Judgment, on file herein. Such actions begin to "blur the lines" between Mr. Angstman, his law
firm, and Wandering Trails. Demanding perfect separation from his clients while not exercising
such separateness between himself, his law firm, and his companies is the epitome of hypocrisy.
Even if the Court were to consider the check identified by Plaintiffs, this evidence
amounts to no more than a scintilla and does not preclude summary judgment. Julie Schelhorn' s
uncontested testimony is that paying the Angstman Johnson with a Big Bite check was an
"oversight." Schelhorn A.ff. That oversight has been corrected. !d. Over the course of more than
four years, Plaintiffs have only produced one check from Big Bite paying a $228.38 Piper Ranch
invoice. This is simply insufficient evidence from which a reasonable trier of fact could conclude
that the Schelhorns were utilizing Piper Ranch, LLC funds to pay for personal expenses.
Because Defendants have demonstrated that Plaintiffs cannot establish that Defendants
have failed to maintain "economic separateness," Defendants' Motion for Reconsideration
should be granted and the Schelhorns should be dismissed from this action in their individual
capacities.

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR RECONSIDERATION- 12

672

E.

Dismissing the Schelhorns does not result in an inequitable outcome
In addition to proving the above elements, the Plaintiffs have the burden of proving that

dismissal of the Schelhorns in their individual capacity "will lead to an inequitable result,
sanctioning fraud or promoting injustice." Alpine Packing Co. v. HH Keirn Co., 121 Idaho 762,
828 P.2d 325, 326 (Ct. App. 1991). Here, there is simply no evidence of a fraud or injustice that
will result if the Schelhorns are dismissed from this suit.
This issue was analyzed by the U.S. District Bankruptcy Court in In re Weddle, 353 B.R.
892 (Bk.D.Idaho 2006). The court in that case, determined on a motion for summary

judgment, that the plaintiff in that case could not prevail on its claim for piercing the veil
because it did not establish any facts that would lead to a conclusion that the LLC was formed to
perpetuate fraud. !d., p. 899. The same is true in this case. Plaintiffs cannot establish any
ev.idence that would indicate that Piper Ranch, LLC was created to perpetuate a fraud.
In an attempt to stick former clients with losses from a development project gone wrong,
Plaintiffs have cast an improper "wide net" in suing not only Piper Ranch, LLC - but also Big
Bite Excavation, Inc., Tim Schelhorn, and Julie Schelhorn. Such tactics have needlessly
increased the cost and burden of this litigation.
The Assignment of Limited Liability Company Interest is crystal clear when it comes to
the parties of the agreement - Liquid Realty, Inc. and Piper Ranch, LLC. The document itself
was drafted by Plaintiffs' or its agents. Schelhorn Aff. Mr. Angstman is a licensed Idaho attorney,
and presumably knowledgeable about the distinction between an entity and its members as
evidenced by his status in his many companies and as testified to in his most recent affidavit.
Despite the fact that the agreement was between Liquid Realty and Piper Ranch, Plaintiffs chose
to sue Big Bite Excavation, Inc. and Tim and Julie Schelhorn- all former clients of his law firm.
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Further, after discussion with T.J. Angstman, my husband and I decided it best to have
Piper Ranch enter into the Assignment of Limited Liability Company Interest. I confirmed this
decision with T.J. via email on January 23, 2008. Schelhorn Ajf., Ex. A. The first draft of the
Assignment of Limited Liability Company Interest was between Liquid Realty, Inc. and Tim and
Julie Schelhorn. Affidavit of Susan Livingston in Support of Plaintiffs/Counterdefendants'

Motion for Summary Judgment, Ex. A, on file herein. Thus, there can be no question that
Plaintiffs knew they were entering into an agreement with Piper Ranch, LLC - not the
Schelhorns. Mr. Angstman's affidavit expressly makes this point when he states that the
agreement was "amended" to reflect this change. Affidavit of TJ Angstman in Support of

Plaintiffs/Counterdefendants' Motion for Summary Judgment,

~

22. This does not reflect any

type of "fraud" or injustice against Plaintiffs.
Mr. Angstman testified that Wandering Trails, LLC was formed for the express "purpose
of acquiring and developing the Wandering Trails property ... " !d.,

~

15. Mr. Angstman's

affidavit also makes it clear that he was involved through numerous entities in various real estate
and development projects. See id. Thus, it cannot be argued that utilizin an entity to participate in
a single development project is in any way improper.
Quite simply, it cannot be said that equity swings in favor of an experienced attorney/real
estate agent/real estate broker who chooses to enter into an agreement with an entity managed by
his former clients. This is especially true when the attorney/real estate agent/real estate broker
chooses to sue entities and individuals who were not parties to the agreement. Further, it is
undisputed that Plaintiffs knew they were entering into an agreement with Piper Ranch, LLC as
opposed to Tim and Julie Schelhorn. Thus, there is no evidence to support a finding that
dismissing the Schelhorns would promote fraud or injustice.

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION FOR RECONSIDERATION- 14

674

CONCLUSION
Based on the foregoing, Defendants respectfully request that this honorable Court
reconsider its prior ruling and dismiss Tim and Julie Schelhorn from this action.

ft!,

DATED this

dL day of February, 2012.
DINIUS LAW
l

~?------__:__

By:
Kevinf.llinius
Michael I. Hanby II
Attorneys for Defendants

CERTIFICATE OF SERVICE
I, the undersigned, hereby certify that on the ,2/Lday ofFebruary, 2012, a true and
correct copy of the above and foregoing document was served upon the following by:
Matthew T. Christensen
Angstman, Johnson & Associates, PLLC
3649 Lakeshore Lane
Boise, Idaho 83703

D
D
D

~

US Mail
Overnight Mail
Hand Deli very
Facsimile- No. 853-0117

cm/T:\Clients\S\Schelhorn, Tim and Julie 24334\Piper Ranch .000\Non-Discovery\Memo in Support of Motion for Reconsideration.docx
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Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone:
(208) 475-0100
Facsimile:
(208) 475-0101
ISB Nos.
5974, 7997
kdinius@diniuslaw. com
mhanby@diniuslaw. com

F IA.~~.M.
FEB 2 3 2012
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,
Plaintiffs,
-vsPIPER RANCH, LLC, and Idaho limited
liability company, TIM AND JULIE
SCHELHORN; and, DOES 1-5,

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV09-5395C
AFFIDAVIT OF JULIE
SCHELHORN IN SUPPORT OF
DEFENDANTS' MOTION FOR
RECONSIDERATION

)
)

______________________________ )
Defendants.

STATE OF IDAHO
County of Canyon

)
: ss.
)

JULIE SCHELHORN, being first duly sworn, deposes and says as follows:
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QAIG/NAL

1.

I am one of the Defendants in this matter and make this Affidavit on the basis of

my own personal knowledge and/or belief.
2.

Piper Ranch, LLC is an Idaho company, formed under Idaho law, on or about

March 5, 2007.
3.

After discussion with T.J. Angstman, my husband and I decided it best to have

Piper Ranch enter into the Assignment of Limited Liability Company Interest. I confirmed this
decision with T.J. via email on January 23, 2008. A true and correct copy of my email is attached
hereto as Exhibit A.
4.

Piper Ranch opted to be bound by the amendments to the Idaho Limited Liability

Company Act effective July 1, 2008.
5.

The members of Piper Ranch, LLC are, and always have been, Tim Schelhorn and

Julie Schelhom.
6.

Piper Ranch, LLC properly filed its Articles of Organization with the Idaho

Secretary of State.
7.

Piper Ranch, LLC has properly filed its Annual Reports as required by the laws of

the state of Idaho with the Idaho Secretary of State.
8.

The Annual Reports have correctly and accurately listed the current members of

Piper Ranch, LLC, listed the current mailing address of Piper Ranch LLC, listed the proper
registered agent of Piper Ranch, LLC, and stated that Piper Ranch, LLC was formed and
organized under the laws ofldaho.
9.

Piper Ranch, LLC's taxes are performed in a generally accepted manner and as

provided by the Internal Revenue Service.
10.

At all times, Piper Ranch, LLC has maintained economic separateness from my

husband, Tim Schelhom, and I.
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11.

Piper Ranch, LLC has at all times maintained a separate and distinct bank account

from my husband, Tim Schelhorn, and I.
12.

Piper Ranch, LLC maintains a checking account at Valley Community Credit

13.

The name on the account is Tim Schelhorn, Julie Schelhorn, dba, Piper Ranch,

14.

That attached hereto as Exhibit B is a true and correct copy of account statements

Union.

LLC.

from June 1, 2009 to July 31, 2009 (Schelhorn 168-169) related to the Piper Ranch, LLC account
at Valley Community Credit Union.
15.

The account has been at all times maintained for the benefit of Piper Ranch, LLC

and has been kept separate from the accounts of Tim and Julie Schelhorn individually.
16.

The checks drawn on this account clearly state that the account is that of Piper

Ranch, LLC as Tim and Julie Schelhorn do not appear on the checks.
17.

That attached hereto as Exhibit C is a true and correct copy of a Piper Ranch,

LLC check (Schelhorn 176).
18.

My husband and I do not use Piper Ranch, LLC funds to pay for personal

expenses.
19.

My husband's and my name only appear on the account with Piper Ranch, LLC,

because this practice is a matter of bank policy, not a reflection of the manner in which the
accounts are utilized.
20.

The Big Bite check dated September 22, 2008 for the amount of $228.38 as

payment for a Piper Ranch invoice was simply an "oversight."
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21.

Coincidentally, the check in question was paid to T.J. Angstman's law firm,

Angstman Johnson & Associates, while my husband and I, Big Bite, and Piper Ranch were all
clients ofthe firm.
22.

Attached hereto as Exhibit D is a true and correct copy of a check from Tim and

Julie Schelhom to Piper Ranch, LLC in the amount of $300 for capital call.
23.

Attached hereto as Exhibit E is a true and correct copy of a check from Piper

Ranch, LLC to Big Bite Excavation, Inc. in the amount of $228.38 for reimbursement of the
check for attorney fees referenced in paragraph 20 above.
24.

Attached hereto as Exhibit F is a true and correct copy of the Valley Community

Credit Union account statement that reflects the checks referenced in paragraphs 22 and 23
above.
25.

The Assignment of Limited Liability Company Interest at issue in this case, was

an agreement between Liquid Realty, Inc., as the assignor, and Piper Ranch, LLC, as the
assignee.
26.

The Assignment of Limited Liability Company Interest was signed by my

husband and I on behalf of Piper Ranch, LLC in our capacity as managers.
27.

Neither my husband nor I are parties to that agreement in our individual capacity.

28.

The Assignment of Limited Liability Company Interest was drafted by T.J.

Angstman.
FURTHER, YOUR AFFIANT SAYETH NAUGHT.

--~~

DATED this d.:?day of February, 2012.

Juli~ Schelhom
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2L day of February, 2012, a true and

correct copy of the above and foregoing document was served upon the following by:
Matthew T. Christensen
Angstman, Johnson & Associates, PLLC
3649 Lakeshore Lane
Boise, Idaho 83703

D
D
D

[2J

US Mail
Overnight Mail
Hand Delivery
Facsimile- No. 853-0117

cm/T:\C!ients\S\Schelhom, Tim and Julie 24334\Piper Ranch .000\Non-Discovery\Affidavit of Julie Schelhom reMotion for
Reconsideration.docx
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Thomas J. Angstman
(

·om:
::iEmt:

To:
Subject:

Hello

Julie Schelhorn [Juliemschelhorn@msn.com] on behalf of Juliemschelhorn@msn.com
Wednesday, January 23, 2008 9:59 PM
'Thomas J. Angstman'
LLG Name

n

Thank you again for lunch. It was great to visit and go over in detail the Wandering Trails project. Anyway I
wanted to forward to you our LLC name, it is Piper Ranch, LlC. Please let me know if you need anything else.
Sincerely,
Julie

!SIG:4797c644318061563910914!
No virus found in this incoming message.
Checked by A VG Free Edition.
Version: 7.5.516 I Virus Database: 269.19.9/1239- Release Date: l/23/2008 10:24 AM

C.

(
'·
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EXHIBIT B

683

'

123 McClure Avenue
Nampa, lD 83651

'

206N. Main
P.O. Box 950
Cascade, lD 836Il
20&..382-6265

PH: 208-466-8163
FAX: 108-466-2749

Account No:

www.v.aHeycommunitycu.org
E-Mail: vccu@vaUeycommunitycu.org

Page No:
Soc Sec No:

Address Service Requested

1509

1

********SCH ?-DIGIT 83651

Statement Period

llulurllullrrlulrrii,,J,I,,"'lll" I, 1,1,,,,! 1"1,1,,1,,11

11ontllly: 06/01/09
Non - Montllly: 04/01/09

TIM SCHELHORN
JULIE SCHELHORN
DBA PIPER RANCH LLC
9135 SKY RANCH RO
NAMPA, ID 83686-9189
TRAN
DATE

-

TRAN
TYPE

*FINANCE*
*CHARGE*

TRANSACTION
RESULTING
LOAN
AMOUNT
S:HJ1RE :BALANCE PRINCIPAL

06/30/09
06/30/09

RESULTING
LOAN BALANCE

-------nror---TRAN-------riWi!SACTTOro---RESUtTINS""'- -umJr·· '*P't'AA1CE*"~tlt'i:tNu------------ - - - - -

DATE
TYPE
AMOUNT SHARE BALANCE
SHARE SUFFIX A - REGULAR SHARES
DIVIDEND RATE: .50
10.00
04·01·09 BEG BAL
06·30·09

END BAL

DIVIDEND YTD
SHARE SUFFIX 0 - SHARE
DIVIDEND RATE: .00
06·01·09 BEG BAL
06-30-09 SVC CHG

06-30·09 END
MTD COURTESY
YTD COURTESY
MTD RETURNED
YTD RETURNED

BAL
PAY FEES
PAY FEES
FEES
FEES

10.00

.00
DRAFTS

/

8.00-

v(

137.26
.),2-9:·26

C(l~ll7_

129.26

Jfi/.

. "_.-,(~

~-:ifo

.oo

.00
.00

.00
DIVIDEND YTD
APYE = ANNUAL PERCENTAGE YIELD EARNED

* ALL SUFFIXES REFLECTED

PRINCIPAL *CHARGE* LOAN BALANCE

IN THE FOLLOWING TOTALS

------· ;f8T~ ~T8-~~~~P~~~~5T*

~~~-~

.

*0
:

8-

~5k1~H----:88-l------- --------------
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123 McClure Avenue
206 N. Main
Nampa, ID 83651
P.O. Box950
PH: 20&-466-8163
Cascade, ID 836II
FAX: 208-466-2749
208-382-6265
www.vaUeycommunitycu.org
E-Mail: vccu@valleycommunitycu.org

Page No:

453
********SCH 5-DIGIT 83651
lfulw llu llululu llul,lu,ulllul,l,lnull uf,lul"ll

Statement Period
Monthly:
Non- Monthly:

TIM SCHELHORN
JULIE SCHELHORN
DBA PIPER RANCH LLC
9135 SKY RANCH RD
NAMPA, ID 83686-9189
DATE

TRAN.
TYPE

1

Soc Sec No:

Address Service Requested

TRAN

._

Account No:

TRANSACTION
RESULTING
LOAN
AMOUNT
SHARE BALANCE PRINCIPAL

*FINANCE*
*CHARGE*

*FINAHCE 1•

-mAN-~-·· 1RA~SAC1TOf't""RESUt"l'fNG--·-ttJAN

07/01/09
07/01/09

07/31/09

07/31109

RESULTING
LOAN BALANCE

RESI:It=r-tNG---··- ·-·-------·-----

DATE
ll'PE
AMOUNT SHARE BAlANCE
PRINCIPAL *CHARGE* LOAN BAlANCE
SHARE SUFFIX 0 - SHARE DRAFTS
DIVIDEND RATE: .00
07-01·09 BEG SAL
/ 129.26
07-31•09 SVC CHG
8. 00- v
.]2-J:-:2&07·31-09 END BAL
MTD COURTESY PAY FEES
.00
YTO COURTESY PAY FEES
MTD RETURNED FEES
.00
.00
YTD RETURNED FEES

~ &k/

.00
DIVIDEND YTO
APYE = ANNUAL PERCENTAGE YIELD EARNED
* ALL SUFFIXES REFLECTED IN THE FOLLOWING TOTALS *
*TOTAL YTD DIVIDENDS/INTEREST* TAXABLE:
.00
*TOTAL YTD FINANCE CHARGE*
NON-MTG:
.00

------·------------·-

DEFERRED: {
MORTGAGE: {

-------

.00 }
.00 }

-----·

···-··-
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EXHIBIT C
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r-···--··

13>-!J-O?
Date

Account:llllllf Draft*:lOOl Amount:$2,600.00 Sequence:24735412 Date:l2/15/2008 COID:324173477 Branch:O WorkType:MSDS

-~--

-

II
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EXHIBIT D

688

12:?.~

9135 SKY.RANCH RD.
NAMPA, io 53686 .

OAH

ii~ 0

. ·--··-·-·· -

221

~44785

TIM SCHELHORN
·JULiE SCHELHORN

7 }db /;1

2 2 J.

-----------~REv

HCf liUWf
IRAN
HIJtiBER SFX.O~TE

BALAHtE

rc

IRAll
~IIOU_HF

NEti

llHERESf PRINCIPAL oAU)I{CE

HA\IE A Gfri:Af .OP.'f: f CALL 20f.H91d163 UllMPA IJR 208-38?-6Z65 tAS!_:ROE
JiWF: 07dU11 nkE: 10 : 1~:i1 !ELlER: ~J

.:A'[LfY ;:'n.~KWIIH hRED li \iNIO~
Ttl! stHf.i.H9HH
liB~.

.

PJP.ER ~Ai!CH ll C
:if35.-s'K~t .J::ilNtft:Ro· .
r.r,n?ll. m ti::Ga&
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EXHIBIT E
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,_.;

·---··-·---.-~.-·-·

·---···----·-· -·--···,... ·--'-'-··------- --·-·------ ...

1002

: PIPER RANCH LLC
9135 $K'i RA.Netf.RD. 463-8Ql6

. . NAMPA, ID 83686

92-7~7R24:1

.

Date

.... ····:· · : ·

.... -

'!""

. . . . . . . . . .-·····~-

.... ..
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EXHIBIT F

692

l'zj ~Ii:Ciun· _-\ vt>nue

:J(i{l

S•rnJla,.m:8J<,~i
l':fl:: -:lOS--+<>I>-$1 (>3

;<. J\i~lih

I'.O. Bo:.:9:'(1

R\"~' lll8-~~~-~i+~>

~'":i.f;\·ull~);ctu.~~~~n

~..1\.LiH: S·~e~·4,v.j·l~~f~<,ttutiln\ity~u.<•i·g

REFER A FRIEND
GET FREE CASH
INQUfRE Af EITHER BRANCH
4os

STILL GREAT LOAN RATES

***...,...........,..scH s.or~m 83651

'II' •t•l" rtll'll'" "Jllll''ll·"l·u•'f'" 11 11•"r'•tll t'll'''n
TIM SCHELHORN
- JUL[E SCH\iLHbRN. '
DBA PIPER ~NCH LLG
9135 SKY RANCH RO

NAMPA 10 83686•9189

·--...------·· ··---.

. • c... ..:.. ••• ···-·..· · · ' - - - - - - -

.._JlA1~ __ _

PREVIOUS BALANCE

Suffix 0 - SHARE .D.RAFT.S
AI?R.i

>OO%, YTD Piv:

.
07/'2.7 07/27 DEPO'Sl:'r
0'7/28 o?fia si-iARE .o!U>.FT tt07/3i 07/31 SERVICE -CHARGE
07/31

LOA!\

,I l\IO,!I~L-• ......::O·Ut;.,..,I,_,s'(..x.~Fr...·;;._·-~-Pr:JR13Jll\r.u-ll-CIE.:U.:

"-----A~T

07/01.

*FL'\A'\"C'E''

FEE.

TR-\:\

.00

300.00
100'2

v

·a.oo-~-/

NEW BALANCE

I

+-~---'-------~'-~--~-'-·~----~-------~+~--~~------~-+--~----------+
!

.

i

e=\
387.26

2.28.38., ,/

'

87.26

TOTAL FOR

THIS PERIOD

.

TOTAL

YEAR.-TO-D~TE

+-~----------~--~---~-~-------------+-------------+----~----~-~-+
,' T9.TAL OVEl<I)~FT .. F)SE$ •••• , .• , ••.•••.• ,
. 0 0 ,.
• 00
•00
•00 :
1TOTAL ~ETU~ED Il'EM FEES. • • • • • • • • • •

!

+-----~-----;---~--~----~~-----~----+~------------+-------------~

Ciea:r:ed Items This Period
indicat~fl ~ skip in. sequence.
Item#
AttiOUnt.
Item#
Amou:n.t;.

NOTE< An

Amo\int

Item#

-------1002

---~-~---.--

22~ .:{s

**

-~~--~-- -~------.--~-

-----~~~

-~-----~---

Item#

Amount

~-~-----

-----~-----

S~ary

D!ilSCription
. . -.- "":'..:. _·. . ·""": ~-- -:-

~-:"""·-

--·-r---

Share Draft i.t~ms
ATMTransacti-ons

count
~

- - - ... - - - -·-·.-..;.-

l

2.2jl.38-

EFi' l'x:~:i:i.si':i.ctions

-e:lectrQnic CheQ.ks

Voice Transactions

other wii:.hdr:awa,is

oth~r

DepoSits

Balance Forward:
· · :Net Charige;
New B'a.h.nce;
TELL A FRIEND ABOUT YOUR CREDIT UNIONn !.1l2

Page

1 of 1

A.(;count#f: . . .

Debits

_:-t __ -

.0

0
0
0
1
l

.oo
.oo
.oo
.oo

CreditS:
- - _.,.. ... -

- - ... .;. - · -

.QO

.oo
.oo
.oo
.oo

8,00-

300.00
87.26

63.62

1so .:as

"", .

OKq\Ui\\1
- , ..~-"'! 'lt. t
'!tq

2
3
4

5

6
7

8
9

.Q.':>

'

MAR 0 1 2012
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

Attorney for the Plaintiffs

10
11

I F) A.ML... -uE•• - D.P.M.

Wyatt Johnson
ANGSTMAN JOHNSON
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Johnson ISB: 5858

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

12
13
14

WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,

15

16

Case No.: CV-09-5395-C
MEMORANDUM IN RESPONSE TO
DEFENDANT TIM AND JULIE
SCHELHORN'S MOTION FOR
RECONSIDERATION

Plaintiffs,
vs.

17

18
19

20

BIG BITE EXCAVATION, INC., an Idaho
corporation, PIPER RANCH, LLC, an Idaho
limited liability company, TIM AND JULIE
SCHELHORN, individuals, and DOES 1-5,
Defendants.

21

22

PIPER RANCH, LLC, an Idaho limited
liability company,

23

Counterclaimant,
24
25

26

27

vs.
WANDERING TRAILS, LLC, an Idaho
Limited Liability Company, and LIQUID
REALTY, INC., an Idaho Corporation,

28

29

Counterdefendants.
MEMORANDUM IN RESPONSE TO DEFENDANT TIM AND JULIE SCHELHORN'S MOTION FOR
RECONSIDERATION- PAGE 1
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'·'

2

Plaintiffs Wandering Trails, LLC ("Wandering Trails") and Liquid Realty, Inc.

3

("Liquid Realty") submit this memorandum in opposition to defendant Tim and Julie

4

Schelhom' s Motion for Reconsideration.
5

The Court concluded on July 12, 2011 that there were material questions of fact

6
7

regarding the Plaintiffs claims that Piper Ranch LLC is an alter ego of Tim and Julie

8

Schelhom. The Schelhoms merely repeat their previous position. They have not directed

9

the Court to any new information that alters the correctness of the initial findings. The

10
11

Court should refuse to reconsider its previous findings.
STANDARDS GOVERNING MOTION

12
13

14

Schelhoms bring this motion pursuant to IRCP ll(a)(2)(B).

Under that rule,

Schelhoms bear the burden of identifying new and meaningful information.

15

When considering a motion of this type, the trial court should take into
account any new facts presented by the moving party that bear on the
correctness of the interlocutory order. The burden is on the moving party
to bring the trial court's attention to the new facts. We will not require the
trial court to search the record to determine if there is any new information
that might change the specification of facts deemed to be established.

16
17
18

19

20

Coeur d'Alene Mining Co. v. First Nat'! Bank, 118 Idaho 812, 823, 800 P.2d 1026, 1038

21

(1990).

22

LAW OF ALTER EGO

23
24
25
26

27

Schelhoms argue, extensively, that the comments to Idaho Code §30-6-304 have
modified the law. However, that is not the case.
In Sirius LC v. Ericson, 150 Idaho 80, 244 P.3d 224 (Nov. 29, 201 0), the Supreme
Court observed:

28
29

Idaho recognizes that a limited liability company (company) is a separate
legal entity "distinct from its members." See I.C. § 30-6-104(1) ... To
MEMORANDUM IN RESPONSE TO DEFENDANT TIM AND JULIE SCHELHORN'S MOTION FOR
RECONSIDERATION- PAGE 2
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..

prove that a company is the alter ego of a member of the company, a
claimant must demonstrate "(1) a unity of interest and ownership to a
degree that the separate personalities of the [company] and individual no
longer exist and (2) if the acts are treated as acts of the [company] an
inequitable result would follow."

2
3
4

5

Id. at 85, 244 P.3d at 229 (quoting Vanderford Co. v. Knudson, 144 Idaho 547, 556-57,

6

165 P.3d 261, 270-71 (2007)). Significantly, this statement ofthe applicable rule follows

7

the effective date of Idaho's Revised Limited Liability Company Act. See Idaho Code

8

§30-6-11 04. Therefore, nothing in the Revised Act changes the basic test.
9

10

Notably, the Sirius court relied on Vanderford as authority for the alter ego test.

11

In Vanderford, the Court relied upon Surety Life Ins. Co v. Rose Chapel Mortuary, Inc.,

12

95 Idaho 599, 514 P. 2d 594 (1973). 144 Idaho at 557, 165 P.3d at 271. In Surety Life,

13

the Court explained that alter ego is necessarily case specific. "It is the general rule that

14

15
16
17

18

the conditions under which a corporate entity may be disregarded vary according to the
circumstances of each case." 95 Idaho at 601, 514 P .2d at 596.
The Surety Life Ins. case gives a good illustration of the flexibility of the alter ego
test. It went on to examine a number of different factors bearing on the lack of

19

separateness between the company and owners, including:
20
21

(1) the individual defendants were the sole owners of the companies;

22

(2) the individuals held total management control over the companies;

23

(3) the individuals observed no corporate formalities;

24

(4) different companies owned by the individuals would "help" each other, such
25
26

27
28

as using one company to perform the tasks of another, without full reimbursement; and
(5) that the individuals would offset losses of one company with the gains of
another.

29

MEMORANDUM IN RESPONSE TO DEFENDANT TIM AND JULIE SCHELHORN'S MOTION FOR
RECONSIDERATION- PAGE 3
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..

See Surety Life Ins. Co., 95 Idaho at 602, 514 P.2d at 597. What is important to note is
2

that the court was not following a script of elements, but rather looking at the entirety of

3

the circumstances to determine whether there was any separateness between the entity
4

5

and the individuals. That case demonstrates that the analysis is a multifaceted inquiry

6

based upon all the relevant evidence, as opposed to a slavish examination of one or two

7

factors.

8

Finally, Schelhoms rely upon Idaho Code §30-6-304 and its comments to argue
10

what is "relevant" to the questions posed by the alter ego test.

However, that

11

determination is not within the constitutional authority of the legislature, and, therefore,

12

not binding on this court. "Relevance" is defined by I.R.E. 401. The rules of evidence

13

are established by the courts, not the legislature. 1

14
15
16

17

18
19
20

1

Idaho Code §§ 1-212 and 213 make it clear that the legislature recognizes the
judiciary's inherent power "to make rules governing procedure in all the Courts of
Idaho." R. E. W Constr. Co. v. District Court, 88 Idaho 426, 432 (1965). Further, Idaho
Code § 1-214 goes as far as to authorize the Idaho Supreme Court to appoint certain
persons to help in making such rules. See id. at 432. In addition, the Supreme Court has
held that "[ s]ince the promulgation of rules of procedure is an inherent attribute of the
Supreme Court and an integral part of the judicial process, such rules cannot be abridged
or modified by the legislature." State v. Currington, 108 Idaho 539, 541 ( 1985).

21

22

This issue also raises an Idaho Const. Art. II, § 1 concern of separation of powers
between the legislature and the judiciary. Idaho Const. Art. V, § 13 provides:

23
24
25

26
27
28
29

The legislature shall have no power to deprive the judicial department of any
power or jurisdiction which rightly pertains to it as a coordinate department of the
government; but the legislature shall provide a proper system of appeals, and
regulate by law, when necessary, the methods of proceeding in the exercise of
their powers of all the courts below the Supreme Court, so far as the same may be
done without conflict with this Constitution.

See R.E. W Constr. Co. at 437 (stating that "the provisions of Art. 5, § 13 thereof, grants
only limited authority to the legislature to enter into the judicial field of rule-making
when the necessity therefor (sic) appears."). Further, pursuant to Idaho Const. Art. II, §
MEMORANDUM IN RESPONSE TO DEFENDANT TIM AND JULIE SCHELHORN'S MOTION FOR
RECONSIDERATION- PAGE 4
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MATERIAL QUESTIONS OF FACT REMAIN OUTSTANDING
2

Schelhoms submit extensive argument asserting their interpretation of evidence.

3

However, the question on summary judgment is not whether they can justify their view,
4
5

but rather whether there is a competing view. In this case, since there is substantial

6

evidence in the record supporting of Wandering Trails and Liquid Realty's competing

7

view, there is a material question of fact and the issue should go to the jury for decision.

8

1.

There is still a question of fact as to whether a unity of interest and

9

10
11
12

13

ownership to a degree that the separate personalities of the Piper Ranch and
Schelhorns no longer exist.

Unity of interest is an issue that examines the substance of an entity, rather than
its form. That is the reason why the finder of fact should look at the ownership, control,

14
15

formalities, economic separateness, and other evidence that shows that an entity is not

16

independent or substantively separate from its owners. In this case, there is abundant

17

evidence that supports a finding that Piper Ranch has no substance apart from Tim and

18

Julie Schelhom.

19

The fact that Schelhorns filed paperwork with the Secretary of State to form Piper
20
21

Ranch is inconsequential and merely begs the question. If the entity were not validly

22

formed, then there would be no veil to pierce. The question is not whether the entity

23

exists, but what it is, in substance.

24

There is no dispute that Piper Ranch is closely held and controlled exclusively by
25

26
27

the Schelhorns.

This is important because it demonstrates that Schelhoms are

accountable to nobody but themselves for the actions they take in the name of the

28

l, the legislature is not permitted to exercise its power to reject any rules rightfully
29

belonging to the judiciary. See Mead v. Arnell, 117 Idaho 660, 670 (1990).
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company.
2

If there were other interested owners or managers, then the fact of

accountability to other interested parties would give the company distinction from its

3

owners. However, that is not the case, here. The Schelhoms actual use of that exclusive,
4

5

unaccountable, control over Piper Ranch is what becomes important to this inquiry.

6

The evidence in record shows that Piper Ranch is nothing more than an empty

7

conduit for the business dealings of the Schelhorns. First, the original business

8

proposition, its substance and terms were all originated with Tim Schelhom? The only
9
10

reason for the discussion was that Schelhorns, not Piper Ranch, own an excavation

11

company (Big Bite Construction, Inc.) that is capable of doing necessary work for the

12

development project.

13

transaction involved the performance of$160,000.00 worth of excavation work. 4

3

This was plainly important, considering that the substance of the

14

15
2

16
17

18
19
20
21

22
23

24

25
26
27

28

29

Wandering Trails, through Angstman or LRI, had sought bids from various companies
for the excavation and paving work required to create the roadways to Phase 1. Affidavit
ofTJ Angstman filed Aprill4, 2011 (Angstman Affidavit), para. 19. Wandering Trails
received one such quote from American Paving. !d.; Exhibit B. In November 2007,
Angstman discussed the American Paving quote with Tim Schelhom. !d., para 20-21;
see also Deposition ofTim Schelhorn attached as Exhibit B to the Affidavit of Matthew
T. Christensen filed on April14, 2011 (hereinafter "Tim Schelhom Depo"), 19:5-20:11.
Schelhorn expressed interest in performing the work depicted on the American Paving
estimate in return for receiving an ownership interest in Wandering Trails. Aff.
Angstman, para. 21; see also Tim Schelhorn Depo, 22:5- 24:21. Based on this
expressed interest, Angstman prepared a draft Assignment of Limited Liability Company
Interest agreement (the "Assignment Agreement") and had it and the American Paving
estimate (which was Exhibit A to the Assignment Agreement) sent to the Schelhorns by
an employee of Angstman's law firm. Angstman Affidavit, para. 22; see also Affidavit of
Susan Livingston in Support ofPlaintiffs/Counterdefendants' Motion for Summary
Judgment filed April14, 2011 (hereinafter "Livingston Affidavit"), para. 3 and Exhibit
A.
3
During the negotiations, Angstman knew that Schelhorn owned an excavation company,
as Schelhom's company (Big Bite Excavation, Inc.) had previously done work on another
Liquid Realty development. Angstman Affidavit, ~ 20.
4
The essential terms of the Assignment Agreement were that Liquid Realty would
transfer a 25% ownership interest to Piper Ranch; that Piper Ranch was supposed to
perform (or have performed on its behalf) work on the project worth approximately
MEMORANDUM IN RESPONSE TO DEFENDANT TIM AND JULIE SCHELHORN'S MOTION FOR
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Piper Ranch, at the time of the negotiations, had no capital, and no ability to
2

perform any construction work without Schelhoms and their other company. 5 Shelhoms

3

only asked for paperwork to be prepared in the name of that company as an apparent
4
5

afterthought, and not because Piper Ranch could or would do anything. The Schelhoms'

6

only explanation is that "it best [sic] to have Piper Ranch enter into the Assignment." Aff.

7

J Schelhorn para 3, Ex A.

8

In other projects, Shelhoms have used Piper Ranch solely as a conduit for work
9
10

they perform through Big Bite.

Julie Schelhom testified specifically about another

11

project, "Circle Z" in which Piper Ranch got an ownership interest in exchange for work

12

performed by Big Bite. Big Bite performed its work without any contract or payment

13

from Piper Ranch. If it gets paid at all, it will get paid from distributions Piper Ranch

14

15

receives on its project. Depo J Schelhorn, p. 34 L. 20- p. 51 L. 3 (attached as Ex. A to

16

the Christensen Aff.)

17

representing that they had the ability to perform the work required by the contract with

18

Unless the Schelhoms claim that they were fraudulently

Wandering trails, it is very easy to infer that their intention was to act similarly in this

19

case.
20
21

22
23
24

25
26
27

28
29

$160,000.00, the initial scope of which would include pit run, aggregate and paving in
accordance with the American Paving estimate (hereinafter the "Piper Ranch Work");
that Liquid Realty would receive a distribution of $60,000 in return for transferring the
25% ownership interest; and that Piper Ranch would then have a capital account of
$100,000 after all work was performed. See Angstman Affidavit, paras. 22-3, Ex. C; see
also Tim Schelhorn Deposition p. 24 L. 18 - p. 28 L 5 (attached as Exhibit B to the
Christensen Aff.).
5
At the time that Piper Ranch received the 25% interest in Wandering Trails, it had less
than $200 in capital in the company. See Julie Schelhorn Depo, attached as Exhibit A to
the Affidavit of Matthew T. Christensen filed April14, 2011, p 139, Ll. 7-17. Piper
Ranch has never had the capital funds available to pay for or perform $160,000 of work
on the Wandering Trails project. See !d.; see also Tim Schelhorn Depo, p 46, L.23- p.
50, L.10.
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The use of Piper Ranch as a conduit for work performed by Schelhom's other
2

companies, and the free flow of funds and work between the companies without apparent

3

agreement or obligation is remarkably similar to the facts of Surety Life Ins. Co v. Rose
4

5

Chapel Mortuary, Inc., where the court found such conduct demonstrated a lack of

6

separateness between the entity and its individual owners. 95 Idaho at 600, 514 P.2d at

7

595.

8

Although the Schelhoms dispute the significance of the evidence regarding the
9

10

lack of business formality or separateness between themselves and Piper Ranch, the

11

evidence is still relevant and important because it is entirely consistent with the nature of

12

Piper Ranch as a conduit entity, rather than one of substance.

13

For instance, "Piper

Ranch's bank account" is really an account held in the name of Schelhoms. See Julie

14
15

Schelhorn Depo, p. 140, L.IO- p. 141, L. 8; see also Aff J Schelhorn, Ex. B, F. It is

16

without dispute that "dba" simply indicates an alias, and not an entity designation. The

17

simple truth of the matter is all of the money in that account belongs to Shelhorns, and it

18

passes through Piper Ranch only at their discretion.

19

Recognizably, Schelhorns claim that they have treated the funds in their "dba"
20
21

account differently from other funds. However, in Surety Life Ins. Co v. Rose Chapel

22

Mortuary, Inc., those owners also maintained separate books for their separate

23

companies. 95 Idaho at 600, 514 P.2d at 595. Notwithstanding, their entities were found

24

to be alter egos. The necessary conclusion is that even if Schelhoms treated the funds in
25
26

27

the "dba" account differently, that does not change the substance of the matter that they
are Schelhom' s funds.

28

29
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Wandering Trails and Liquid Realty have also previously pointed out to the court
2
3

the actual payment of Piper Ranch bills with accounts from Schelhom's other company
accounts. 6 Schelhoms now submit new affidavit testimony and exhibits in order to

4

5

attempt to nullify this fact. See Aff. J Schelhorn paras. 20-24, Ex. D, E, and F. However,

6

a quick review of this information shows that these transfers were all executed at the end

7

of July 2011, following the Court's findings that there was a material question of fact

8

regarding Schelhom' s alter ego liability. Certainly transactions that are quite patently
9
10
11

designed to influence the outcome of this litigation raise a material question of fact as to
their motivation and timing.

12
13

Other factors demonstrating the close nature of the Schelhoms, Piper Ranch and
the Schelhom's other companies also remain relevant. 7 Regardless of whether LLC's

14
15

have less restrictive requirements under the LLC act and IRS regulations, the fact that

16

this entity structure is less formal simply illustrates the greater opportunity and feasibility

17

for owners to use entities as mere shell conduits. While pass through taxation, alone,

18

might not make a case for conduit; the fact that it occurs in this case is absolutely

19

consistent with the fact of conduit use of Piper Ranch by the Schelhoms.
20
21

22

23

6

Piper Ranch has a separate entity, Big Bite Excavation, Inc., to pay at least some of its

obligations. See Julie Schelhorn Depo, p. 48, L. 13 - p. 50, L.14; p. 123 L.12 - p.124 L.

24

20 and Exhibit 14.
25

26
27

28

29

7

Piper Ranch does not file its own separate tax returns- rather, the corporate distinctions
between Piper Ranch and the Schelhoms are completely disregarded for tax purposes.
See Julie Schelhorn Depo, p. 124, L. 24 -p. 125, L.16; see also Affidavit ofTeresa L.
Pulliam in Support ofDefendants' Second Motion for Summary Judgment (filed on or
around April1, 2011), para. 4.
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2.
2

There are Material Questions of Fact Whether Refusing to Recognize

Piper Ranch as an Alter Ego of Shelhorns will Create an Inequitable Result

3

An under-capitalized company, which contains no or very little capital, thus
4
5

making collection of any judgment against the company substantially futile, is enough to

6

show an inequitable result would follow from holding only the company liable. See

7

Hutchison v. Anderson, 130 Idaho 936, 941 950 P.2d 1275 (Ct. App. 1997); EEOC v.

8

Burrito Shoppe, LLC,

2008 WL 2397678 (D. Idaho 2008) at

*

4; L.S. Tellier,

9
10

Annotation, Inadequate capitalization as factor in disregard of corporate entity, 63

11

A.L.R. 2d 1051 (1959). 8 In effect, the use of the entity ends up perpetuating a fraud on

12

those it is transacting business with.

13

Piper Ranch is exactly the type of under-capitalized entity envisioned by the alter

14

15

ego doctrine.

Here, despite obligating itself to perform (or pay for performance of)

16

$160,000 worth of construction work on the Wandering Trails project, the Schelhoms

17

have only contributed $2950.00 to Piper Ranch. See Julie Schelhorn Depo, 139:7-17.

18

Much of that $2950 has been paid out for various expenses, leaving only a negligible

19

amount in the account. !d., 136:19-139:17.
20

21

More significantly, the undercapitalization of Piper Ranch was hidden from

22

Angstman and others. The original agreement was entered with the understanding that

23
24

25
26
27

28

29

8

Schelhoms argue, at page 13 of their memorandum, that In re Weddle, 353 B.R. 892
(Bankr. Idaho 2006) presents a different standard. They claim that the test requires that
Wandering Trails and Liquid Realty establish "Piper Ranch LLC was created to
perpetuate a fraud" and suggest that standard is somewhat different from
undercapitalization. However, the Bankruptcy Court in that case actually specifically
states "[ o]ne of the accepted arguments under the second prong is that the targeted
corporation was undercapitalized and thus lacked the resources to pay its debts." 353
B.R. 899 n. 9. Therefore a closer read of the applicable authority confirms that
Wandering Trails and Liquid Realty are, in fact, asserting the correct standard.
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Schelhom's company would, in fact, be performing the excavation work. Furthermore,
2

they repeatedly confirmed and advanced this understanding in communications with

3

Wandering Trails, Liquid Realty, and the project lenders. In September of2008, after the
4
5

assignment agreement with "Piper Ranch" was fully executed, at a meeting with

6

Schelhoms, Wandering Trails, and the project lender, Alpha Lending, LLC, Schelhoms

7

confirmed to Alpha lending that they would be doing the excavation and paving work for

8

the project. A./f. Angstman para. 24.

In reliance on those representations; Wandering

9
10

Trials told Alpha Lending it would not need to take further construction draws, (that were

11

otherwise available) to complete the first phase of the project. !d. Critically, "Piper

12

Ranch," as a distinct entity, had no funds, equipment or ability to perform the excavation.

13

The only way to meet these promises was for the Schelhoms and their company Big Bite

14

to complete that work. If they truly intended for only "Piper Ranch" to be responsible for
15

16
17

18

that obligation, then their statements were nothing short of false and fraudulent.
In this case there is substantial evidence the undercapitalization of Piper Ranch in
the face of the obligations it had to perform substantial excavation work would absolutely

19

create an inequitable result ifthe Court allows the fiction to persist.
20
21

22
23

24
25

26
27

28

29
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3.

The Court Should Reconsider its Dismissal of Big Bite Excavation,

2
3

On October 20, 2010 the Court dismissed Big Bite Excavation, Inc. Wandering
4

5

Trails and Liquid realty submit that, based upon the facts in record, the Court would more

6

properly reconsider its dismissal of Big Bite Excavation, Inc., than to allow for summary

7

judgment in favor of Schelhoms on the alter ego claims. In many respects, Big Bite

8

Excavation Inc. is an integral part of the use of "Piper Ranch" as an empty shell conduit

9

10
11

to conduct business. To the extent the Court deems appropriate, Wandering Trails and
Liquid Realty ask the Court to reconsider its prior dismissal.

12
13

LC/fZ_day of February, 2012.

DATED this

14

15
16
17

18

19

20
21

22
23
24

25
26

27

28
29
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F I L~~ DP.M.

_ _ _A.M

MAY 0 3 2012
CANYON COUNTY CLERK
T RANDALL, DEPUTY

IN THE DISTRICT COURT OF THE TIDRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

WANDERING TRAILS, LLC, an
Idaho limited liability company, and
LIQIDD REALTY, INC., an Idaho
corporation

)
)
)
)
Case No. CV-09-5395

)

Plaintiff,

)
)

vs.

)
)

PIPER RANCH, LLC, an Idaho limited
liability company, and TIM and JULIE
SCHELHORN; and DOES 1-5,
Defendants.

MEMORANDUM DECISION AND
ORDER ON DEFENDANTS' MOTION
TO RECONSIDER

)
)
)
)

__________________________ )
Procedural History
On April 1, 2011, the Defendants Piper Ranch, LLC along with Tim and Julie Schelhom
filed their Second Motion for Summary Judgment along with supporting memorandum and
affidavits .. On April 14, 2011, the Plaintiffs Wandering Trials, LLC and Liquid Realty, Inc. filed
a Motion for Summary Judgment along with supporting memorandum and affidavits.

Oral

argument on those motions was held on May 24, 2011. The Order on those motions was filed on
July 13, 2011. On February 23, 2012, Defendants filed a Motion for Reconsideration along with
the Affidavit of Julie Schelhom. On March 1, 2012, Plaintiffs filed a Memorandum in Response.
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Oral argument was held on March 8, 2012. Wyatt Johnson appeared on behalf of the Plaintiffs
and Michael Hanby appeared on behalf of the Defendants.

Standard of Review for Motion for Reconsideration

IRCP 11 (a)(2)(B) allows a party to seek reconsideration of a decision on an interlocutory
order prior to the entry of a final judgment, or within fourteen (14) days of entry of the final
judgment. In this case, no final judgment has been entered in this case and thus, the motion is
timely filed.

In addition, because no final judgment has been entered in this matter, IRCP

ll(a)(2)(B) is the proper procedural avenue for Plaintiffs to pursue their motion for
reconsideration because the order is deemed interlocutory until entry of a final judgment or entry
of an IRCP 54(b) certificate. Noreen v. Price Development Co. Ltd. Partnership, 135 Idaho 816,
25 P.3d 129 (Ct. App.2001). See also Idaho First Nat'l Bank v. David Steed & Assoc., Inc., 121
Idaho 356, 825 P.2d 79 (1992).
The decision to grant or deny a motion for reconsideration is squarely within the court's
discretion. Puckett v. Verska, 144 Idaho 161, 158 P.3d 937 (2007). When faced with such a
decision the court is directed to consider any new facts presented by the moving party that
provide insight into the correctness of the order to be reconsidered. Id, citing Coeur d'Alene
Mining Co. v. First Natl. Bank, 118 Idaho 812, 823, 800 P.2d 1026, 1037 (1990). It is the burden

of the party seeking reconsideration to place those new facts before the court for reconsideration.
While a party may properly present new evidence on an IRCP 11(a)(2)(B) motion for
reconsideration, that rule does not require new evidence and the lack of new evidence alone does
not act as an automatic denial of the motion for reconsideration but a trial court acts within the
bounds of its discretion in denying a motion for reconsideration when a moving party either fails
to provide new evidence or fails to direct the court to evidence already in the record that would
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raise a genuine issue of material fact. Johnson v. Lambros, 143 Idaho 468, 147 P.3d 100 (Ct.
App. 2006). When a trial court's discretionary decision is reviewed it will be upheld if the court
(1) correctly perceived the issue as one of discretion; (2) acted within the boundaries of such
discretion and consistently with applicable legal standards; and (3) reached its decision by an
exercise of reason. Blackmore v. Re/Max Tri-Cities, LLC, 149 Idaho 558, 563, 237 P.3d 655,
660 (2010).

Standard of Review for Motion for Summary Judgment:

Summary judgment is appropriate where the pleadings, depositions, admissions and
affidavits on file show that there are no genuine issues of material fact and that the moving party
is entitled to judgment as a matter of law. I.R.C.P. 56(c); City of Idaho Falls v. Home Indemnity
Co., 126 Idaho 604, 606 (1995). At all times, the burden of proving the absence of a genuine
issue of material fact rests upon the moving party. G & M Farms v. Funk Irrigation Co., 119
Idaho 514,517 (1991).
In consideration of the motion, the court must liberally construe the facts and inferences
contained in the existing record in favor of the party opposing the motion. Bonz v. Sudweeks,
119 Idaho 539, 541 (1991). To withstand a motion for summary judgment, the non-moving
party's case must be anchored in something more solid than speculation. A mere scintilla of
evidence is not enough to create a genuine issue. Edwards v. Conchemco Inc., Ill Idaho 851
(Ct. App. 1986). The party opposing the motion for summary judgment may not merely rest on
the allegations contained in the pleadings; rather, evidence by way of affidavit or deposition
must be produced to contradict the assertions of the moving party. Ambrose v. Buhl School Dist.
#412, 126 Idaho 581 (Ct. App. 1995).
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The existence of disputed facts will not defeat summary judgment when the plaintiff fails
to make a showing sufficient to establish the existence of an element essential to his case, an on
which he will bear the burden of proof at trial. Garzee v. Barkley, 121 Idaho 771 (Ct. App.
1992). Facts in dispute cease to be "material" facts when the plaintiff fails to establish a prima
facie case. In such cases, there can be "no genuine issue of material fact," since a complete
failure of proof concerning an essential element of the nonmoving party's case necessarily
renders all other facts immaterial. Id citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-323
(1986). This rule facilitates the dismissal of factually unsupported claims prior to trial. Id.
Summary judgment dismissing a claim is appropriate when the plaintiff fails to submit evidence
to establish an essential element of the claim. Nelson v. City of Rupert, 128 Idaho 199, 202
(1996).
The fact that both parties file motions for summary judgment does not necessarily mean
that there are no genuine issues of material fact. Banner Lift Ins. Co. v. Mark Wallace Dixson
Irrevocable Trust, 14 7 Idaho 117, 206 P .3d 481 (2009). Moreover, the filing of cross-motions for

summary judgment does not transform "the court, sitting to hear a summary judgment motion,
into the trier of fact." Id When cross-motions have been filed and the action will be tried before
the court without a jury, however, the court may, in ruling on the motions for summary
judgment, draw probable inferences arising from the undisputed evidentiary facts. Id See also
Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982). Drawing probable

inferences under such circumstances is permissible since the court, as the trier of fact, would be
responsible for resolving conflicting inferences at trial. Id

Conflicting evidentiary facts,

however, must still be viewed in favor of the nonmoving party. Argyle v. Slemaker, 107 Idaho
668, 670, 691 P.2d 1283, 1285 (Ct.App.1984). However, when the opposing motions seek
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summary judgment on different issues or theories dependent upon a different set of material
facts, the court must consider each motion separately, with review of the record for reasonable
inferences that may be drawn from the parties' respective oppositions to the motions for
summary judgment. Drew v. Sorensen, 133 Idaho 534, 989 P.2d 276 (1999).

Divergent Authority as to Whether the "Alter Ego" issue is a Trial Judge or Jury Question

In Idaho, there appears to be a conflict in authority as to whether the issues of Alter Ego
and Piercing the Corporate Veil are issues to be considered by the jury or if they are equitable
issues to be tried to the court. In the recent Vanderford Company Inc., v. Knudson, et al, 144
Idaho 547, 165 P.3d 261 (2007) the Idaho Supreme Court in addressing a claim that the jury was
improperly instructed found that the District Court erred in failing to provide jury instructions as
to the Alter Ego claim because the proposed instructions were a proper statement of the law and
supported by a reasonable view of the facts of the case. The matter was remanded for a new trial
as to that issue, among others.

Id, 144 Idaho at 557, 165 P.3d at 271.

However, in the

conclusion of the opinion the court states "[t]he alter ego issue is equitable in nature to be
determined by the trial court." Id, at 559, 273.

On one hand it appears that the court is

indicating that the District Court erred in not submitting the issue to the jury. However, on
remand the Idaho Supreme Court appears to direct the District Court to decide the issue on the
basis that it is an equitable issue to be determined by the trial court.
In other cases, the Alter Ego and Piercing the Corporate Veil issues have been submitted
to the jury. In VFP VC v. Dakota Co., 141 Idaho 326, 335 109 P.3d 714, 723 (2005), the Idaho
Supreme Court stated "[w]e find the district court properly allowed VFP to assert its theory
under piercing the corporate veil to the jury." In Maroun v. Wyreless Sys., Inc., 141 Idaho 604,
617, 114 P.3d 974, 987 (2005), the Idaho Supreme Court analyzed jury instructions and the
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jury's findings on a special verdict form in which the jury "could find the corporation to be the
"alter ego" of Tucker and TKL but also find that the required level of injustice to hold them
liable was not present."

In an unpublished opinion from the United States District Court,

E.E.O.C. v. Burrito Shoppe LLC, Not Reported in F.Supp.2d, 2008 WL 2397678 D.Idaho,2008,
the court stated:
In Idaho, piercing the corporate veil is a question of fact generally reserved for the
trier of fact. See Vanderford Co., Inc. v. Knudson, 144 Idaho 547, 556, 165 P.3d
261, 270 (holding trial court erred by failing to give jury instruction re piercing
corporate veil where jury instructions correctly stated the law and were supported
by a reasonable view of the facts); VFP VC v. Dakota Co., 141 Idaho 326, 335,
109 P.3d 714, 723 (2005) (holding "district court properly allowed [Plaintiff] to
assert its theory under piercing the corporate veil to the jury"). Cf Hutchison v.
Anderson, 130 Idaho 936, 940, 950 P.2d 1275, 1279 (Ct.App.1997) (upholding
district court finding re piercing the corporate veil); Surety Life Ins. Co. v. Rose
Chapel Mortuary, Inc., 95 Idaho 599, 514 P.2d 594 (upholding district court
decision where issue submitted to judge on stipulated facts). While there may be
circumstances in which it is appropriate for a court to make such a determination,
such is not the case here.

Id, at page 4.
In this case, this court has determined that it should address this apparent inconsistency in
authority for purposes of deciding the motion to reconsider the Defendant's Second Motion for
Summary Judgment. This court has determined that regardless of whether the issue is one that
should generally be presented to the jury or decided by the court, the court has examined the
evidence presented in the record and has found that the evidence presented does not raise a
genuine issue of material fact that would survive a motion for summary judgment and the
pending motion for reconsideration under either standard. For the purposes of this decision, the
court liberally construed the facts and inferences contained in the existing record in favor of the
party opposing the motion and decided the issue on the basis that it was an issue to be submitted
to a jury. Therefore, the court's conclusion would not be different even if it is an equitable issue
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to be decided by the court which would allow the court to make a determination of probable
inferences to be given the evidence.

The Facts

The relevant facts presented to the court regarding the alter ego/piercing the corporate
veil issue are undisputed by the parties. The parties' conflicting interpretation of the significance
of this evidence within the context of the applicable law drives their dispute. The court makes
the following findings of facts for the purposes of reconsidering the Defendant's Second Motion
for Summary Judgment regarding the alter ego/piercing the corporate veil issue.
Piper Ranch, LLC is an Idaho Company formed on or about March 5, 2007 pursuant to
Idaho statutes. The sole members of Piper Ranch, LLC are and always have been Tim Schelhom
and Julie Schelhom. Piper Ranch, LLC properly filed its Articles of Organization with the Idaho
Secretary of State. Piper Ranch, LLC has properly filed its Annual Reports with the Idaho
Secretary of State as required by the laws of the State of Idaho. Piper Ranch, LLC's Annual
Reports have correctly and accurately listed its current members, its current mailing address, it's
properly register agent and that it was formed and organized pursuant to the laws ofldaho. Piper
Ranch, LLC complied with Internal Revenue Service regulations in reporting income, losses and
expenses. Piper Ranch, LLC has complied with Internal Revenue Service regulations and has
reported taxable transactions in tax returns that that were filed in a generally acceptable manner
under Internal Revenue Service regulations.

Piper Ranch, LLC has at all relevant times

maintained a separate and distinct bank account from the Schelhorn' s personal bank accounts.
The Piper Ranch, LLC checking account maintained at Valley Community Credit Union was
opened using the nomenclature "Tim Schelhorn, Julie Schelhorn DBA Piper Ranch, LLC"
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pursuant to the bank's policy requirements. However, the checks used for the account only set
forth the name "Piper Ranch, LLC" as the account holder. There was no evidence presented to
suggest that Schelhoms commingled their personal funds and/or made personal expenditures
using this account. Big Bite Excavation, Inc. an Idaho Corporation owned by the Schelhoms
paid an invoice dated August 31, 2008 for legal services provided by the Angstman law firm to
Piper Ranch, LLC. The invoice was paid by Big Bite Excavation, Inc. check #6906 in the sum
of $228.38.

The Plaintiff argues that this check evinces the Schelhoms failure to maintain

economic separateness between these entities and themselves. The Schelhoms characterized this
payment as an "oversight" repaid to Big Bite, Inc. by capital call. The Schelhom's issued a
$300.00 check dated July 26, 2011 from their personal account payable into the Piper Ranch,
LLC checking account. Julie Schelhom then issued a check dated July 27, 2011 in the sum of
$228.38 from the Piper Ranch, LLC account payable to Big Bite Excavation, Inc. to repay this
obligation.
The Assignment of Limited Liability Company interest that is at issue in this case was
drafted by attorney T.J. Angstman who is also the principal owner of Liquid Realty, Inc. which
in tum is the principal owner of Wandering Trails, LLC. The Assignment of Limited Liability
Company was originally drafted by T. J. Angstman for signature by the Schelhoms as assignee,
but was subsequently modified at the request of the Schelhoms to reflect that Schelhoms were
executing the document only in their capacity as managers of Piper Ranch, LLC. Liquid Realty,
Inc. was the assignor in the Assignment of Limited Liability Company agreement. Neither, Tim
Schelhom or Julie Schelhom personally entered into or executed the Assignment of Limited
Liability Company.
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There has been only minimal evidence presented to the court regarding the balances of
monies deposited, expended or maintained in the Piper Ranch, LLC bank account. The highest
balance reflected in bank account records for Piper Ranch, LLC submitted to the court was
$387.00 although a copy of a December 11, 2008 check issued on the Piper Ranch, LLC
checking account which was attached to Julie Schelhom's affidavit was payabie to Alpha
Lending, LLC in the sum of $2,600.00 which suggests that the account at that time contained at
least sufficient sums to cover that check.
The Schelhorns own Big Bite Excavation, Inc.

Big Bite Excavation, Inc. was an

excavation business that excavated and installed utilities for developments. Big Bite Excavation
was not equipped to pave streets nor was it engaged in the business of paving streets. Prior to the
execution of the Assignment of Limited Liability Company Interest, Tim Schelhom had
expressed to T. J. Angstman an interest in providing excavation and road development services
in exchange for an interest in the Wandering Trails, LLC development. Piper Ranch was to
perform or cause to be performed $160,000.00 worth of excavation and road development
services on the Wandering Trails, LLC development in exchange for a 25% interest in
Wandering Trails, LLC.

A portion of the work to be completed was to be performed in

accordance with a scope of work summary which was to be attached as an exhibit to the
assignment agreement, but was not attached at the time of execution. The assignor was to
receive a $60,000.00 distribution when the initial portion of the work was completed and the
Assignee was to receive a $100,000.00 capital account credit when the work or equivalent
contribution was completed. The Shelhom's capital contribution to the Piper Ranch, LLC bank
account during the period in question through May of 2009 was $200.00 initially, $2,600.00 in
December 2008 to cover a payment to Alpha Lending and $150.00 in May of2009 to cover bank
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charges. Big Bite Construction, Inc. performed services on a project referred to as Circle Z in for
which Piper Ranch, LLC was to receive an ownership interest in the project.

If Big Bite

Construction, Inc. is paid for the work, it will be from paid from distributions received by Piper
Ranch, LLC generated by revenues from the Circle Z project. In September 2008, Wandering
Trails, LLC advised Alpha Lending, LLC that it would not take a specific loan draw for the
purposes of completing certain road construction for the project in anticipation that some of the
work would be performed by Piper Ranch, LLC. Piper Ranch, LLC never performed nor caused
to be performed the excavation/road construction work contemplated in Assignment of Limited
Liability Company Interest agreement.

The remainder of the parties' pleadings define the

dispute over why this contribution was never made.

Motion for Reconsideration of Summary Judgment Order

The motion for reconsideration is directed solely to the Plaintiffs Alter Ego/Piercing the
Corporate Veil! claims against Tim and Julie Schelhom. The Schelhoms do not contest the
court's prior rulings on any of the other issues previously presented to the court in the motions
for summary judgment. The motion is made pursuant to IRCP ll(a)(2)(B). The court recognizes
that reconsideration of this issue is a matter left to the discretion of the court and it is exercising
that discretion and reason in choosing to reconsider its prior ruling on the Defendant's motion for
summary judgment regarding the alter ego/piercing the corporate veil issue. Given the fact that
discovery has been completed and that the trial is quickly approaching, it is rational to carefully
review and readdress this limited issue in response to the motion for reconsideration.
At issue in this motion is whether under the scrutiny of summary judgment standards,
there remains sufficient legal and factual support for the Plaintiffs' claim seeking to pierce the
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corporate veil of Piper Ranch, LLC in order to pursue its damage claim against Tim and Julie
Schelhom personally.

The Idaho Uniform Limited Liability Company Act

Idaho Code §30-6-1 04 provides that a limited liability company (LLC) is an entity
distinct from its members and may have one or more members. I.C. 30-6-104(1), (4). Idaho
Code §30-6-301(1) provides that a member is not an agent of an LLC solely by reason of being a
member. In support of this motion, the Schelhoms rely on Idaho Code §30-6-304 as set forth
below.
Liability of members and managers.
(1) The debts, obligations or other liabilities of a limited liability company,
whether arising in contract, tort or otherwise:
(a) Are solely the debts, obligations or other liabilities of the company; and
(b) Do not become the debts, obligations or other liabilities of a member or
manager solely by reason of the member acting as a member or manager acting as
a manager.
(2) The failure of a limited liability company to observe any particular formalities
relating to the exercise of its powers or management of its activities is not a
ground for imposing liability on the members or managers for the debts,
obligations or other liabilities of the company.

I.C. 30-6-304.
There are Uniform Law Comments related to this code section and the comment
specifically related to a potential claim of piercing the corporate veil is set forth below.
UNIFORM LAW COMMENTS
Subsection (b) -This subsection pertains to the equitable doctrine of "piercing the
veil"-i.e., conflating an entity and its owners to hold one liable for the obligations
of the other. The doctrine of "piercing the corporate veil" is well-established, and
courts regularly (and sometimes almost reflexively) apply that doctrine to limited
liability companies. In the corporate realm, "disregard of corporate formalities" is
a key factor in the piercing analysis. In the realm of LLCs, that factor is
inappropriate, because informality of organization and operation is both common
and desired.

MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION TO RECONSIDER- 11

717

This subsection does not preclude consideration of another key piercing factordisregard by an entity's owners of the entity's economic separateness from the
owners.
I. C. 30-6-304 Uniform Law Comments.

The Piercing the Corporate Veil Doctrine
It is a well-recognized principle of law that a party may seek to pierce a corporate veil to

impose personal liability upon the entity's shareholders, members and/or managers upon a
showing that there is (1) a unity of interest and ownership to a degree that the separate
personalities of the corporation and individual no longer exist and (2) if the acts are treated as
acts of the corporation an inequitable result would follow. Vanderford Co., Inc. v. Knudson, 144
Idaho 547, 165 P.3d 261 (2007), citing Surety Life Ins. Co. v. Rose Chapel Mortuary, 95 Idaho
599, 601, 514 P.2d 594, 596 (1973). Piercing the corporate veil is "[t]he judicial act of imposing
personal liability on otherwise immune corporate officers, directors, and shareholders for the
corporation's wrongful acts." VFP VC v. Dakota Co., 141 Idaho 326, 109 P.3d 714 (2005), citing
BLACK'S LAW DICTIONARY 1184 (8th ed.2004). Upon a finding by the trier of fact that the
corporate form should be disregarded, the individuals associated with that entity are held liable
for the debts and obligations of the entity. !d. The application of this doctrine to limited liability
companies has been recognized by Idaho appellate courts. See Sirius LC v. Erickson, 150 Idaho
80, 85, 244 P.3d 224, 229 (2010), reh'g denied (Dec. 27, 2010); Vanderford, supra; E.E.O.C. v.
Burrito Shoppe LLC, Not Reported in F.Supp.2d, 2008 WL 2397678 (D.Idaho, 2008).
In a typical piercing the corporate veil claim, the trier of fact must look to a number of
factors to determine whether there is a "unity of interest." Relevant factors include, but are not
limited to "was the sole shareholder acting as president of the corporation; was there a lack of
corporate formalities, such as directors' meetings; did the shareholders fail to submit the
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corporate contract and inventory revisiOns to the board of directors; and were business
transactions completed without approval by any director or officer of the corporation." VFP VC,
supra.

In a recent bankruptcy action, the court noted that the equitable principle of veil piercing
also applies in the context of limited liability companies. In re Wheeler, 444 B.R. 598, 607-08
(Bankr. D. Idaho 2011 ).

In that case, the bankruptcy court did not directly address the

application of Idaho Code §30-6-304 in determining factors to be used in order to determine
whether the corporate veil of an LLC would be pierced, but it did recognize the following:

FN 13 Although the factors considered in corporate veil piercing cases can be
applied in the LLC context, those factors may apply with different weight. For
example, the Idaho Uniform Limited Liability Company Act, Idaho Code §§ 306-101 to -1104 (which does not govern in this case but does apply to cases filed
after July 1, 2010), provides that "[t]he failure of a limited liability company to
observe any particular formalities relating to the exercise of its powers or
management of its activities is not a ground for imposing liability on the members
or managers for the debts, obligations or other liabilities of the company." Idaho
Code§ 30-6-304.
In re Wheeler (emphasis added).

Therefore, it would appear to the court that while there are specific factors to be
considered in analyzing the "unity of interest" prong, that I.C. 30-6-304 and related case law
limits the relevancy of certain corporate formality factors in such an analysis for the reason that
the LLC entity is designed to reduce and/or eliminate all or some of those required formalities.
Specifically, as noted above, I.C. 30-6-104(4) contemplates that an LLC may only have one
member and as such, the requirement to follow certain corporate formalities is necessarily altered
by the recognition that only one person may be required to follow them. Thus, the court will rely
on the Uniform Law Comments stated above and focus on the "economic separateness" element,
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in addition to the limited applicability of the other corporate formality factors that may apply to
such a closely held entity such as Piper Ranch, LLC.

Analysis
In the Plaintiffs' Amended Complaint and Demand for Jury Triai filed on July 29, 2010,
the following allegations are made:
52.
Tim Schelhorn and Julie Schelhorn, the sole members/officers of Piper
Ranch ... were and remain in complete control ofPiper Ranch ...
53.
Tim and Julie Schelhorn did not recognize or follow correct corporate
distinctions in operating Piper Ranch, such as failing to separate Piper Ranch's
bank accounts, paying Piper Ranch bills with Big Bite funds and failing to obtain
formal company approval for contracts entered into by Piper Ranch.
54.
Tim and Julie Schelhom have treated Piper Ranch merely as a conduit to
carry out their own personal business ventures.
55.
Piper Ranch is drastically undercapitalized, and any attempts to collect
any amount due from Piper Ranch would be futile.
56.
An inequitable result would follow if only Piper Ranch were held liable to
WTLLC and LRI.
Amended Complaint, July 29,2010, ~52-56.
In the Schelhom's initial motion for summary judgment, they argued that summary
judgment was appropriate because there was insufficient evidence presented in response to their
motion to support the above allegations. In the cross-motion for summary judgment filed by the
Plaintiffs the following allegations were made: (a) Schelhorns are the sole members of Piper
Ranch, LLC; (2) Schelhoms exert 100% control over Piper Ranch, LLC; (3) Piper Ranch, LLC
does not file separate tax returns and is included in the Schelhoms' personal tax returns; (4) Piper
Ranch, LLC does not have a separate bank account; (5) Piper Ranch, LLC has engaged in
business transactions with other entities for which no company resolution authorizing the
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transaction exists; and (6) Piper Ranch invoices and bills have been paid by Big Bite, a separate
entity owned by the Schelhoms. In the current motion for reconsideration, the Schelhoms have
responded to each ofthose issues.

The Unity of Interest Argument

In both their motion for summary judgment and the response to the motion for
reconsideration, the Plaintiffs have strenuously argued for the court to impose the doctrine of
piercing the corporate veil because they claim Piper Ranch, LLC and the Schelhoms are one and
the same. Plaintiffs argue that the Schelhoms are the only members of Piper Ranch, LLC.
However, this is legally permissible and expected pursuant to Idaho Code 30-6-104. This entity
format was legislatively established for the purpose of allowing individuals or small groups of
individuals to form an entity that provides certain protections without the requirements and
expectations imposed on a more formal corporate entity. Just the fact that the Schelhorns are
permissibly the only members of the Piper Ranch, LLC is insufficient standing alone to allow a
piercing of the corporate veil using a unity of interest analysis. This is a common practice and is
specifically allowed pursuant to Idaho Code 30-6-104.
There is no evidence before the court indicating the Schelhorns were using the name of
Piper Ranch, LLC and their personal names interchangeably to engage in contracts or business
transactions or that they executed the contract at issue in this matter in an ambiguous manner as
to designation of the party entering the contract.
The Plaintiffs argument that the Schelhorn's mid-negotiation request that the Assignment
of Limited Liability Company Interest be executed only by Piper Ranch, LLC rather than the
Schelhorn as individuals evinces the Schelhorns attempt to improperly mislead or defraud the
Plaintiffs also fails to withstand summary judgment scrutiny. Rather, this act by the Schelhorns

MEMORANDUM DECISION AND ORDER ON DEFENDANT'S MOTION TO RECONSIDER- 15

721

and acceptance by Liquid Realty, Inc. is evidence that the Schelhoms did not intend to be
personally responsible for the performance obligations of Piper Ranch, LLC pursuant to the
assignment agreement and took deliberate steps to clarify that.

There is no other viable,

contradictory evidence to support the Plaintiffs fraudulent intent or misrepresentation argument
on this issue. The requested change in designated assignee to the contract put Mr. Angstman on
notice of the Schelhom's specific intent that they intended Piper Ranch, LLC only to be
obligated under the contract. Mr. Angstman drafted the contract on behalf of his entity Liquid
Realty, Inc. and is charged with the knowledge of who he was dealing with and what terms were
being agreed to. The executed agreement set forth the final terms of the negotiations. The fact
the sole members control the actions of the LLC is also legally permissible.

Absent the

introduction of other relevant evidence that this single member control of the entity was used in
conjunction with other acts to abusively cross the lines of entity separateness, this assertion by
the Plaintiffs does not preclude the entry of summary judgment on the issue.

Individuals can

form a Limited Liability Company for the purpose of engaging in a business venture.
The argument that Piper Ranch, LLC has improperly engaged in business transactions
with other entities for which no company resolution authorizing the transaction exists is
misleading and unsupported by the evidence.

The only evidence that might relate to this

argument is the reference to work performed by Big Bite Excavation, Inc. on the Circle Z
development for which Piper Ranch, LLC was to be provided an interest in the project. There is
essentially no other relevant evidence on this project.

There is no contract related to this

transaction provided to the court. There is no evidence that Piper Ranch, LLC entered into an
agreement, obtained an interest in the project, incurred any debt related to the project or paid any
expenses related to this project. Finally, the Plaintiffs have not provided the court with any
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authority that the single member, Piper Ranch, LLC entity was required to adopt a company
resolution authorizing Big Bite Construction, Inc. to perform services on the Circle Z project in
exchange for the assignment of a share in the project to Piper Ranch, LLC. That is the only
business transaction other than the Assignment of Limited Liability Company Interest agreement
that is the focus of this case that the parties have referred to.
The Plaintiffs general assertion that the Piper Ranch, LLC is simply a conduit for
conducting personal business ventures is conclusory and argumentative having no legal
significance to this decision absent the presentation of meaningful relevant evidence that that the
lines of separation between Piper Ranch, LLC and the Schelhoms has been compromised. This
assertion is argument, not evidence. There has not been sufficient evidence submitted to the
court to support the assertion.

Economic Separateness

Contrary to the Plaintiff's assertions, Piper Ranch, LLC did maintain a separate bank
account for the Piper Ranch entity. Contrary to the Plaintiff's assertions, Piper Ranch, LLC did
comply with Internal Service Regulations regarding Piper Ranch, LLC's tax obligations.
Contrary to the Plaintiff's assertions, Piper Ranch, LLC did maintain economic separateness
from the Schelhoms personal financial transactions.

Piper Ranch, LLC's Bank Account

The evidence in the record as to the Piper Ranch, LLC bank account is that Piper Ranch,
LLC maintains an account at Valley Community Credit Union and that the name on the account
is "Tim Schelhom, Julie Schelhom dba Piper Ranch LLC" as indicated in the Affidavit of Julie
Schelhom filed February 23, 2012, Exhibit B. Also included in that affidavit at Exhibit E is a
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copy of a check that with the name and contact information for Piper Ranch, LLC. Neither Tim
nor Julie Schelhorn's names appear on the checks. In her deposition testimony, Julie Schelhorn
stated that the name on the account is stated as such because that is the preference of the credit
union and not because it is intended to be an extension of the Schelhorns' personal bank account.
(Deposition of Julie Schelhorn, January 27, 2010, page 140).
The Schelhorns argue that the Plaintiffs have presented no evidence that would rebut the
evidence that the bank account is separately maintained by the LLC and not utilized for other
purposes. There was no evidence that the Schelhorns regularly deposited their income from
other business activities in the account or that they used the account for personal purposes such
as paying for insurance, vehicle maintenance, entertainment, purchasing personal goods, salaries
or for paying other unrelated personal obligations. The Plaintiffs rely on the same evidence that
was presented by the Schelhorns. Again, the court finds that the Plaintiffs have failed to raise a
question of fact as to the issue of whether the Piper Ranch, LLC maintained a separate and
distinct bank account from the Schelhorns personally.

Piper Ranch, LLC Tax Returns

Another assertion of the Plaintiffs is that Piper Ranch, LLC has not filed a separate tax
return and that the Piper Ranch, LLC tax information has been included in the Schelhorns
personal tax returns. In response, the Schelhorns do not dispute this allegation. The Piper
Ranch, LLC tax information and reporting was set forth on the Schelhorn's personal tax return.
However, the undisputed evidence also establishes that this is permissible. Piper Ranch, LLC
has filed tax returns in conformance with recognized accounting methods and the legal standards
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set forth by the Internal Revenue Service for this Limited Liability Company as indicated in the
Affidavit of Teresa Pulliam who is the CPA for the Schelhorns and Piper Ranch, LLC.
The court notes that in neither the initial motion for summary judgment, nor in the
response to the motion for reconsideration have the Plaintiffs addressed this issue with any
specific facts or authority that contradicts the evidence set forth in the Affidavit of Teresa
Pulliam. Therefore, the only evidence before the court is that the inclusion of the Piper Ranch,
LLC tax information on the Schelhorn's personal tax returns is permissible and acceptable by the
Internal Revenue Service. The court finds that the tax return evidence is not evidence of a lack
of compliance with corporate formality because it is an acceptable practice under Internal
Revenue Service regulations and general accounting standards. As this is the only evidence on
this issue, the court finds that the Plaintiffs have failed to raise an issue of fact with regard to the
tax return issue.

Use of Piper Ranch, LLC Funds to pay Personal Expenses

Throughout this case, the Plaintiffs have relied on a check that was written on a Big Bite
Construction, Inc. bank account to pay an invoice that was submitted to Piper Ranch, LLC by the
Angstman, Johnson law firm to support the alter ego/pierce the corporate veil claim. The use of
this check by the Plaintiffs has been the subject of an ongoing disqualification for conflict of
interest and ethics debate. The court will not revisit those issues at this time. However, the court
notes that it is this check that the Plaintiffs primarily rely on in support of their claim that the
Schelhorns use the Piper Ranch, LLC bank account for their personal expenses.
As indicated above, the Angstman, Johnson law firm issued an invoice to Piper Ranch,
LLC for services rendered and a check was written from a Big Bite checking account in order to
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pay that invoice. The check was in the amount of$228.38. In support of the current motion, the
Schelhoms have provided evidence that they made a capital call on behalf of Piper Ranch, LLC
in the amount of $300.00 in order for Piper Ranch, LLC to reimburse Big Bite for their selfserving described oversight in using Big Bite Excavation, Inc. funds to pay the invoice.
Affidavit of Juiie Schelhom, February 23, 2012, Exhibits D and E. Whiie this capitai cail
occurred after the court entered its prior ruling on the motion for summary judgment, the court
does not find this evidence to be problematic for the Schelhoms. It is reasonable for them to
correct this bookkeeping error once it was brought to their attention.

The question is this

sufficient evidence of improper commingling of personal funds in and payment of personal
expenses from the Piper Ranch, LLC account to withstand summary judgment on the alter
ego/piercing the corporate veil claim. The court does not conclude that that this single check is
sufficient evidence of alleged co-mingling of funds under the alter ego/piercing the corporate
veil doctrine to allow the survival of Plaintiff's alter ego/piercing the corporate veil count against
the Schelhoms even under the strict scrutiny of summary judgment standards. At best it could be
argued that it represent no more than speculation or a mere scintilla of evidence on the issue.
This limited evidence must be considered in the context of all the other contradictory evidence
that the Schelhoms maintained economic and formality separateness from Piper Ranch LLC as
described above. Other than this single example of the Big Bite Excavation, Inc. payment of the
Piper Ranch, LLC legal bill toT. J. Angstman, there is no other evidence that Piper Ranch, LLC
failed to maintain economic separateness from the Schelhoms as individuals.

There is no

evidence that the Schelhoms indiscriminately deposited personal funds in and paid personal
obligations out of the Piper Ranch, LLC bank account. They maintained separate bank accounts.
There is no evidence that the Schelhoms conducted Piper Ranch, LLC business transactions out
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of their personal banking accounts or that they conducted personal transactions out of the Piper
Ranch, LLC account.

The lack of capital in the LLC account or the minimal number of

transactions conducted using the account does not equate to lack of economic separateness. To
the contrary, it demonstrates that the Schelhoms maintained the lines of separation between the
Piper Ranch, LLC account and their personal banking. The Piper Ranch, LLC accout!t was only
used for Piper Ranch related business transactions.

The Undercapitalization and Inequitable Result Argument

The Plaintiffs argument on this assertion is that Piper Ranch never had more than
$2,950.00 deposited in the Piper Ranch, LLC bank account and owned no other asset other than
their interest in Wandering Trails, LLC. The context for this argument is Piper Ranch, LLC's
commitment to provide $160,000.00 worth of work on the project in exchange for a 25% interest
in the project. This argument and any relevant evidence presented fails to defeat Piper Ranch,
LLC's summary judgment request on the alter ego/piercing the corporate veil claim for the
following reasons.
First, under the law of piercing the corporate veil, the court must apply a two part test.
The court must first conclude that there is an impermissible "Unity of Interest and Ownership"
before it considers and engages in the second prong "Inequitable Result" analysis. For the
reasons set forth above, the court does not find there is a genuine issue of fact regarding the
existence of an impermissible "Unity of Interest and Ownership" between Piper Ranch, LLC and
the Schelhoms. The undisputed evidence shows that the separate personalities of the LLC and
the Schelhorns were maintained at all times relevant to the disputed transaction. Therefore the
evidence does not meet the threshold of the first "Unity of Interest and Ownership" prong and
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the court does not need to determine whether there 1s evidence sufficient to establish the
"Inequitable Result" second prong.
Second, just because Piper Ranch, LLC never had an amount of money in its bank
account equal to the stipulated value of the services to be provided in exchange for a 25%
interest in the project does not in and of itself evince undercapitalization or an inequitable result.
The Schelhom's indicated they planned to make capital contributions as necessary to cover their
contribution had the project gone forward. None of the evidence presented in regard to this
motion demonstrates deception, misrepresentation of assets or fraudulent conduct by Piper
Ranch, LLC. There were no representations by Piper Ranch, LLC as to its assets or financial
health. There is no evidence that any Piper Ranch, LLC assets were surreptitiously transferred
out of entity ownership or improperly consumed. Finally, there is the value of 25% interest in the
Wandering Trails, LLC which Liquid Realty, Inc. determined was equal to the value of
(consideration for) the commitments made by Piper Ranch, LLC. That asset apparently still
exists.

Summary and Conclusion

The court finds that the Schelhoms have made a proper record of the limited
evidence available to the Plaintiffs to support such a claim and have shown how, in light of Idaho
Code 30-6-304 and other legal authority that there is simply not enough evidence in the record to
support Plaintiffs' claims that piercing the corporate veil of Piper Ranch to reach them personally
would be appropriate.

This court does not find that there is a "unity of interest" between the

Schelhoms and Piper Ranch, LLC that is inappropriate under Idaho law and that would serve as
a basis to require piercing the corporate veil of Piper Ranch. Having so determined, the court is
not required to reach the second prong of the analysis, that is, whether an inequitable result
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would occur as a result of the lack of piercing the corporate veil.

The doctrine of alter

ego/piercing the corporate veil is not designed to simply remedy any business transaction in
which the claimant is fearful the opposing entity party may not have sufficient assets to pay an
anticipated judgment. It is rather a relatively unique remedy reserved for those situations when
an entity and its members are so intertwined that an injustice would be done if the veil were not
pierced. Those are not the facts of this case.
The court has reconsidered it prior denial of the Defendant's April 1, 2011 Second
Motion for Summary Judgment regarding the limited issue of the Plaintiffs alter ego/piercing
the corporate veil claim asking to impose Piper Ranch, LLC liability on the Schelhorns
personal!y.
For the reasons set forth above and upon consideration of the pleadings, depositions,
admissions, and affidavits presented to the court on the issue shows there is no genuine issue of
material fact and that the Defendants Piper Ranch, LLC and Tim and Julie Schelhorn are entitled
to judgment as a matter of law dismissing Claim Five (the first alleged of two count fives) Alter
Ego/Piercing the Veil (Schelhorns) portion of Plaintiffs Amended Complaint and Demand for
Jury Trial filed July 29, 2010.
Within fifteen days of the date of this order, the Defendants' attorney is directed to
submit a proposed judgment consistent with this memorandum decision and in compliance with
I.R.C.P. 54(a). Any request for costs and attorney fees shall be submitted pursuant to applicable
Idaho rule, statute or precedent.
of May 2012
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~
day of f'1'L0cJ
, 2012, I caused to be
served a true copy of the foregoing ORDER on the following/ individuals in the manner
described:
•

Upon counsel for PIPER RANCH, LLC, and Tim and Julie Schelhom:
Kevin Dinius
5680 E. Franklin Road, Ste. 130
Nampa, Idaho 83687

•

Upon counsel for WANDERING TRAILS, LLC, LIQUID REALTY, INC.:
Wyatt Johnson
3649 Lakeharbor Lane
Boise, Idaho 83703

and/or when s/he deposited each a copy of the foregoing ORDER in the U.S. Mail with sufficient
postage to individuals at the addresses listed above.

CHRIS YAMAMOTO, Clerk ofthe Court

Deputy Clerk of the Court
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Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687
Telephone:
(208) 475-0100
Facsimile:
(208) 475-0101
ISB Nos.
5974, 7997
kdinius@diniuslaw. com
mhanby@diniuslaw. com

F I L .E. 0.

_ _____.A.M.~P.M.

MAY 10 2012
CANYON COUNTY CLERK
T. CRAWFORD, OEPUlY

Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERING TRAILS, LLC, an Idaho
limited liability company, and LIQUID
REALTY, INC., an Idaho corporation,
Plaintiffs,
-vsPIPER RANCH, LLC, and Idaho limited
liability company, DOES 1-5,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV09-5395C
JUDGMENT GRANTING
DEFENDANTS' MOTION FOR
RECONSIDERATION AND
SECOND MOTION FOR
SUMMARY JUDGMENT

______________________________ )
THIS MATTER HAVING COME before this Court on March 8, 2012, and the Court
having entered its fmdings and conclusions in its Memorandum Decision and Order on
Defendants' Motion for Reconsideration entered May 3, 2012:
JUDGMENT GRANTING DEFENDANTS' MOTION FOR RECONSIDERATION AND SECOND MOTION
FOR SUMMARY JUDGMENT- 1

731

IT IS HEREBY ADmDGED AND DECREED that Judgment be entered granting
Defendants' April I, 2011 Second Motion for Summary Judgment regarding the limited issue of
the Plaintiffs' alter ego/piercing the corporate veil claim asking to impose Piper Ranch, LLC
liability on the Schelhoms individually.
WHEREFORE, Plaintiffs' claims against Tim and Julie Schelhom are hereby dismissed

.~

with prejudice.
MADE AND ENTERED this

j_!_ day of May, 2012.

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the

j_::_ day of May, 2012, a true and correct

copy of the above and foregoing document was served upon the following by:
Matthew T. Christensen
Angstman, Johnson & Associates, PLLC
3649 Lakeshore Lane
Boise, Idaho 83703
Kevin E. Dinius
Michael J. Hanby II
DINIUS LAW
5680 E. Franklin Rd., Suite 130
Nampa, Idaho 83687

~
D
D

US Mail
Overnight Mail
Hand Delivery
Facsimile- No. 853-0117

~
D
D
D

US Mail
Overnight Mail
Hand Delivery
Facsimile- No. 475-0101

Deputy Clerk
cm/T:\Clients\S\Schelhom, Tim and Julie 24334\Piper Ranch .000\Non-Discovery\Judgrnent Granting Defendants' Motion for Reconsideration
and 2nd MSJ.docx
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CANYON COUNTY CoLERK

Wyatt Johnson
Angstman, Johnson & Associates, PLLC
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Johnson ISB: 5858

T. CRA'NFORD, DE· UTY

Attorney for the Plaintiffs
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT OF IDAHO IN
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AND FOR THE COUNTY OF CANYON

12

13
14
15

WANDERING TRAILS, LLC, AN IDAHO
LIMITED LIABILITY COMPANY, AND
LIQUID REALTY, INC., AN IDAHO
CORPORATION,

Case No.: CV-09-5395-C
JUDGMENT

16

Plaintiff,

17
18

19

20
21

vs.
BIG BITE EXCAVATION, INC., AN IDAHO
CORPORATION, AND PIPER RANCH,
LLC, AN IDAHO LIMITED LIABILITY
COMPANY, DOES 1-5
DEFENDANTS.

22
23
24
25

PIPER RANCH, LLC, AN IDAHO LIMITED
LIABILITY COMPANY,

26

27

COUNTERCLAIMANT,
vs.

28

29
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~ORIGINAl

2
3

WANDERING TRAILS, LLC, AN IDAHO
LIMITED LIABILITY COMPANY, AND
LIQUID REALTY, INC., AN IDAHO
CORPORATION,

4

COUNTERDEFENDANTS.
5
6

Defendant.

7

8
9
10

Based upon the records and files of the Court in this matter, including the

11

Stipulation and Consent to Entry of Judgment, and good cause appearing therefore, the

12

Court hereby enters judgment as follows:

13

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment is
14
15

entered against Piper Ranch LLC, as follows:

16

(1) in favor of Wandering Trails LLC,

17

(a) The sum of $100,000.00 for breach of contract;

18

(b) The sum of $25,000.00 for reasonable attorney fees and costs pursuant
19

20
21

to Idaho Code§ 12-120(3);
(2) in favor of Liquid Realty, Inc.,

22
23

(a) The sum of $110,000 for breach of contract (such sum consisting of
$60,000 direct loss under contract; $50,000 for consequential damages for additional

24

25
26

interest payments made by Liquid Realty, Inc at $1,000, per month for 50 months since
March, 2008);

27

(b) The sum of $25,000.00 for reasonable attorney fees and costs pursuant

28
29

to Idaho Code§ 12-120(3).
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at the applicable judgment interest rate.

DATED this K~ of May, 2012.
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d.),
I HEREBY CERTIFY that on this _ _ day of May, 2012, I caused to be
served a true copy of the foregoing JUDGMENT by the method indicated below, and
addressed to those parties marked sen'ed below:

6
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Counsel
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Kevin E. Dinius
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Boise, Idaho 83703
Fax: (208) 384-8588

[2f{J.s. Mail, Postage Paid.
D Hand Delivered to Office or
Court House Drop Box.

D Fax Transmittal

~. Mail, Postage Paid.
D Hand Delivered to Office or
Court House Drop Box.

D Fax Transmittal
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Wyatt Johnson
ANGSTMAN JOHNSON
3649 Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Johnson ISB: 5858
Attorney for the Plaintiffs/Appellants

10

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
11

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

12

13
14
15

WANDERING TRAILS, LLC, AN IDAHO
LIMITED LIABILITY COMPANY, AND
LIQUID REALTY, INC., AN IDAHO
CORPORATION,

I
Case No.: CV-09-5395-C
Consolidated Case No: CV-09-11396-C

16

Plaintiffs/Appellants,

17

18

vs.

19

20
21

22
23

BIG BITE EXCAVATION, INC., AN IDAHO
CORPORATION, AND PIPER RANCH,
LLC, AN IDAHO LIMITED LIABILITY
COMPANY, TIM AND JULIE
SCHELHORN, INDIVIDUALS, and
DOES 1-5
Defendants/Respondents.

NOTICE OF APPEAL AS TO
DEFENDANTS BIG BITE EXCAVATION,
INC., AN IDAHO CORPORATION, AND
TIM AND JULIE SCHELHORN,
INDIVIDUALS
FILING FEE: $86.00

24

25
26
27

PIPER RANCH, LLC, AN IDAHO LIMITED
LIABILITY COMPANY,
Counterclaimant/
Res ondents,

28
29
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vs.
2
3

4
5

WANDERING TRAILS, LLC, AN IDAHO
LIMITED LIABILITY COMPANY, AND
LIQUID REALTY, INC., AN IDAHO
CORPORATION,

6

Counterdefendants/
Appellants.

7

8
9

10
11
12
13

TO THE ABOVE NAMED RESPONDENTS, BIG BITE EXCAVATION, INC.,
AN IDAHO CORPORATION; TIM AND JULIE SCHELHORN, INDIVIDUALS; AND
DOES 1-5, AND THEIR ATTORNEY OF RECORD, KEVIN E. DINIUS, OF THE
FIRM DINIUS LAW, 5680 E. FRANKLIN RD., SUITE 130, NAMPA, IDAHO 83687;
AND THE CLERK OF THE ABOVE ENTITLED COURT:

14

NOTICE IS HEREBY GIVEN THAT:

15

1.

Wandering Trails, LLC and Liquid Realty, Inc. ("Appellants") appeal

16

against Respondents Big Bite Excavation, Inc., and Tim and Julie Schelhom to the Idaho
17

18

Supreme Court from the final judgment entered in the above-entitled action on the 22nd

19

day of May, 2012, by the Honorable Bradley S. Ford, and all matters deemed included

20

pursuant to LA.R. 17(e)(I).

21

2.

That the Appellants have a right to appeal to the Idaho Supreme Court,

22

23
24

25
26

and the judgment described in Paragraph 1, above, is an appealable final judgment under
and pursuant to Rule ll(a)(l) I.A.R.

3.

The following is a preliminary statement of the issues on appeal which the

Appellants intend to assert in the appeal; provided, the following list of issues on appeal

27

shall not prevent the appellants from asserting other issues on appeal;
28
29
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a.
2

Did the trial court err concluding there was no material question of
fact regarding the unity of interest between Respondents Tim and Julie

3

Schelhorn ("Schelhorns") and their closely held entity, Piper Ranch
4

LLC, and entering summary judgment dismissing Appellants' claims

5

6

against Respondent Schelhorns seeking liability for the obligations of

7

Piper Ranch LLC on the basis of alter ego I entity piercing?

8

b.

Did the trial court err concluding there was no material question of

9

fact regarding Appellants' rights as third party beneficiaries to a

10
11

contract between Piper Ranch LLC and Respondent Big Bite

12

Excavation,

13

Inc,

and

entering summary judgment dismissing

Appellants' claims for breach of contract and breach of the covenant

14

of good faith and fair dealing against Respondent Big Bite Excavation,
15

Inc.?

16
17

c.

18

Did the trial court err concluding there was no material question of
fact regarding Appellants' claims that they relied, to their detriment

19

upon promises by Respondent Big Bite Excavation, Inc, and entering
20

summary judgment dismissing Appellants' promissory estoppel claims

21

against Respondent Big Bite Excavation, Inc.?

22

23

d.

Did the trial court err concluding there was no showing of fact

24

regarding the unity of interest between Respondents Big Bite
25

Excavation, Inc, and the commonly owned entity, Piper Ranch LLC,

26

and refusing to allow Appellants to amend their claims against

27

28
29
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Respondent Big Bite Excavation, Inc. to hold it liable for the
2

obligations of Piper Ranch LLC due to alter ego/entity piercing?

3

e.

To the extent the trial court erred in deciding Appellants' claims

4

against Respondent Big Bite Excavation, Inc., did the trial court err in

5

6

fmding Big Bite Excavation, Inc. a prevailing party and awarding it

7

attorney fees and costs?

8

f.

Are Appellants entitled to an award of attorney fees and costs on

9

appeal?

10
11

4.

Has an order been entered sealing all or any portion of the record? No.

12

5.

(a)

Is a reporter's transcript requested? Yes.

(b)

The Appellants request the preparation as a partial transcript,

13

14

pursuant to I.A.R. 25(b), the following portions of the reporter's transcript:
15
16

(1) The hearings before the trial court on Appellants' Motion to

17

Amend the Complaint, Big Bite's Motion for Summary Judgment, and other issues, held

18

on AprilS, 2010.

19

(2) The hearings before the trial court on summary judgments,
20
21

motions to amend, and other proceedings held on June 10, 2010.

22

(3) The hearing before the trial court on Appellants' Motion for

23

Clarification/Motion in Limine, Motion to Disallow Big Bite's Requested Fees and

24

Costs, and other issues, held on October 4, 2010.
25

(4) The hearing before the trial court on summary judgments and

26
27

other proceedings held on May 24, 2011.

28
29
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(5) The hearing where the trial court issued its oral findings of fact
2

and conclusions of law on summary judgments, and other issues, held on July 8, 2011.

3

(6)

The hearing before the trial

court on Respondent

4
5

6
7

Schelhoms' Motion to Reconsider held on March 8, 2012.
6.

The Appellants request the following documents to be included in the

clerk's record:

8

(a)

The standard record as defined at I.A.R. 28(b);

(b)

To the extent not automatically included pursuant to I.A.R. 31, any

9

10

exhibits admitted into evidence during any hearing in this matter;

11
12

(c)

13

Big Bite Excavation Inc.'s Motion for Summary Judgment dated
August 6, 2009;

14

(d)

Memorandum in Support of Defendant Big Bite Excavation, Inc.'s

15

16

Motion for Summary Judgment, submitted by Defendant, and dated

17

August 6, 2009;

18

(e)

Affidavit of Julie Schelhom in Support of Defendant Big Bite

19

Excavation, Inc.'s Motion for Summary Judgment, submitted by
20

Defendant, and dated August 6, 2009;

21

(f)

22

23

Plaintiffs' Response to Big Bite Excavation, Inc.'s Motion for
Summary Judgment, submitted by Plaintiffs, and dated September 23,

24

2009;
25

(g)

26

Affidavit of TJ Angstman in Response to Big Bite Excavation,

27

Inc.'s Motion for Summary Judgment, submitted by Plaintiffs, and

28

dated September 23, 2009;

29
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,,

(h)
2

Defendant Big Bite Excavation, Inc.'s Reply Memorandum to
Plaintiffs' Opposition to Defendant's Motion for Summary Judgment,

3

filed by Defendant, and dated November 5, 2009;
4

(i)

5

Affidavit of Julie Schelhom in Support of Defendant Big Bite

6

Excavation, Inc.'s Reply to Plaintiffs' Opposition to Defendant's

7

Motion for Summary Judgment, filed by Defendant, and dated

8

November 5, 2009;
9

(j)

10

Affidavit of Tim Schelhom in Support of Defendant Big Bite

11

Excavation, Inc.'s Reply to Plaintiffs' Opposition to Defendant's

12

Motion for Summary Judgment, filed by Defendant, and dated

13

November 5, 2009;

14

(k)

Affidavit ofTJ Angstman dated December 8, 2009;

16

(I)

Affidavit of Matthew Christensen dated December 8, 2009;

17

(m)

Motion to Strike, filed by Plaintiffs, dated November 10, 2009;

(n)

Plaintiffs' Supplemental Response to Big Bite Excavation, Inc.'s

15

18
19

Motion for Summary Judgment, filed by Plaintiffs, dated February 25,
20

2010;

21

(o)

22

23

Affidavit of Matthew T. Christensen in Response to Big Bite
Excavation, Inc.'s Motion for Summary Judgment, filed by Plaintiffs,

24

dated February 25, 2010;
25
26
27

28
29

(p)

Motion to Amend Complaint filed March 3, 2010;

(q)

Memorandum in Support of Motion to Amend Complaint, filed by
Plaintiffs, dated March 3, 2010;
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Affidavit of Matthew T. Christensen in Support of Motion to

(r)
2

Amend Complaint, filed by Plaintiffs, dated March 3, 2010;

3

(s)

Supplemental Memorandum in Support of Defendant Big Bite

4

Excavation, Inc.'s Motion for Summary Judgment, filed by Defendant,

5

dated May 20, 201 0;

6
7

Affidavit of Kevin Dinius in Support of Defendant Big Bite

(t)

8

Excavation, Inc.'s Motion for Summary Judgment, filed by Defendant,

9

dated May 20, 2010;

10
11

(u)

Supplemental Affidavit ofTJ Angstman, dated May 20, 2010.

12

(v)

Plaintiffs Amended Memorandum in Opposition to Defendant Big

13

Bite Excavation, Inc.'s Motion for Summary Judgment, filed by

14

Plaintiffs, dated May 28, 201 0;
15

(w)

16

Amended Motion to Amend Complaint, filed by Plaintiffs, dated
May 28, 201 0;

17

18

Memorandum m Support of Amended Motion to Amend

(x)

19

Complaint, filed by Plaintiffs, dated May 28, 2010;
20

Affidavit of Matthew T.

(y)

21

Christensen in Support of Amended

Motion to Amend Complaint, filed by Plaintiffs, dated May 28, 2010;

22

23

Second Affidavit of Matthew T. Christensen in Opposition to

(z)

24

Defendant Big Bite Excavation, Inc.'s Motion for Summary Judgment,
25

filed by Plaintiffs, dated May 28, 2010;

26

27

(aa)

Affidavit ofMick Bernier, filed by Plaintiffs, dated May 28, 2010;

28

(bb)

Affidavit ofDebra Bernier, filed by Plaintiffs, dated May 28, 2010;

29
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Order on Big Bite Excavation, Inc.'s August 6, 2009, Motion for

(cc)
2

Summary Judgment, dated July 14, 2010;

3

(dd)

Order on Motion to Amend Complaint filed March 3, 2010,

4

entered July 14, 2010;

5
6

(ee)

Motion for Clarification/Motion in Limine filed July 28, 2010;

7

(ff)

Big Bite Excavation Inc.'s Motion for Attorney Fees and Costs,

8

filed by Defendants, dated July 28, 201 0;

9

(gg)

10

Big Bite Excavation Inc.'s Memorandum of Attorney Fees and

11

Costs and Affidavit of Attorney, filed by Defendants, dated July 28,

12

2010;

13

(hh)

Motion to Disallow Big Bite's Requested Fees and Costs, filed by

14

Plaintiffs, dated August 10, 2010;
15

Memorandum in Support of Motion to Disallow Big Bite's

(ii)

16

Requested Fees and Costs, filed by Plaintiffs, dated August 10, 201 0;

17

18

GD

Affidavit of Matthew Christensen in support of Motion to Disallow

19

Big Bite's Requested Fees and Costs, filed by Plaintiffs, dated August
20

10, 2010;

21

(kk)

22
23

Order on Motion for Clarification/Motion in Limine and on

Request for an Award of Costs and Attorney Fees, dated December 3,

24

2010;
25

(11)

26

Memorandum in Support of Defendants' Motion for Summary
Judgment, filed by Defendants, dated April 1, 2011;

27
28
29
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(mm) Affidavit of Michael J. Hanby II in Support of Defendants' Second
2

Motion for Summary Judgment, filed by Defendants, dated April 1,

3

2011;
4

(nn)

5

Affidavit of Julie Schelhom in Support of Defendants' Second

6

Motion for Summary Judgment, filed by Defendants, dated April 1,

7

2011;

8

(oo)

Affidavit of Teresa L. Pulliam in Support of Defendants' Second

9

Motion for Summary Judgment, filed by Defendants, dated April 1,

10

2011;

11

12

(pp)

13

Memorandum in Support of Plaintiffs/Counterdefendants' Motion

for Summary Judgment, filed by Plaintiffs, dated April14, 2011;

14

(qq)

Affidavit

of

Susan

Livingston

Support

Ill

of

15
16

Plaintiffs/Counterdefendant's Motion for Summary Judgment, filed by

17

Plaintiffs, dated Aprill4, 2011;

18

(rr)

Affidavit

of

Matthew

T.

Christensen

m

Support

of

19

Plaintiffs/Counterdefendant's Motion for Summary Judgment filed by
20

Plaintiffs, dated April 14, 2011;

21

(ss)

22
23

Affidavit

of

TJ

Angstman

Ill

Support

of

Plaintiffs/Counterdefendants' Motion for Summary Judgment, filed by

24

Plaintiffs, dated April14, 2011;
25

(tt)

26

Opposition to Plaintiffs/Counterdefendants' Motion for Summary
Judgment, filed by Defendants, dated April28, 2011;

27

28
29
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(uu)
2

Plaintiffs'

Response to Defendants'

Motion for

Summary

Judgment, filed by Plaintiffs, dated April 28, 2011;

3

(vv)

Affidavit of Matthew T. Christensen in Response to Defendants'

4

Motion for Summary Judgment, filed by Plaintiffs, dated April 28,

5

2011;

6
7

(ww)

Reply to Plaintiffs' Response to Defendants' Motion for Summary

8

Judgment, filed by Defendants, dated May 5, 2011;
9

(xx)

10

Order on Plaintiff's Motion to Adjust Pretrial Deadlines,

11

Defendant's Motion to Strike and Plaintiff and Defendant's Respective

12

Motions for Summary Judgment entered July 13, 2011;

13

(yy)

Memorandum

m

Support

of

Defendants'

Motion

for

14

Reconsideration, filed by Defendants, dated February 23, 2012;
15

(zz)

16

Affidavit of Julie Schelhom in Support of Defendants' Motion for

Reconsideration, filed by Defendants, dated February 23, 2012;

17
18

(aaa)

Memorandum in Response to Defendant Tim and Julie Schelhom's

19

Motion for Reconsideration, filed by Plaintiffs, dated March 1, 2012;
20

and,

21

(bbb) Memorandum Decision and Order on Defendants' Motion to

22
23

Reconsider, dated May 3, 2012.

24

7.

I certify:

(a)

That a copy of this Notice of Appeal has been served on the court reporter,

25
26
27

Debora Kreidler, c/o Canyon County Courthouse, 1115 Albany, Caldwell, ID 83605; and

28

Yvonne Hyde Grier, c/o Canyon County Courthouse, 1115 Albany, Caldwell, ID 83605.

29
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(b)
2

That the clerk of the district court has been paid the estimated fee for the

· preparation of the reporter's transcript.

3

(c)

That the estimated fee for preparation of the clerk's record has been paid.

(d)

That the appellate filing fee has been paid.

(e)

That service has been made upon all parties required to be served pursuant

4

5
6
7

to Rule 20.

8

DATED this

/2--Z 7day of June, 2012.

9
10
11

12
13
14

15
16
17

18
19

20
21

22
23
24

25
26
27

28
29
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CERTIFICATE OF SERVICE
2

3
4

5
6

7
8
9

.c-

I HEREBY CERTIFY that on this e_Js day of June, 2012, I caused to be served a
true copy of the foregoing NOTICE OF APPEAL AS TO DEFENDANTS BIG BITE
EXCAVATION, INC., AN IDAHO CORPORATION, AND TIM AND JULIE
SCHELHORN, INDIVIDUALS, by the method indicated below, and addressed to those
parties marked served below:

\~~
/.'"

Means of Service

Counsel

Served
Defendants

10
11

0 U.S. Mail, Postage Paid.
Kevin E. Dinius
Dinius Law
5680 E. Franklin Rd., Suite 0 Hand Delivered to Office or
Court House Drop Box.
130
Nampa, Idaho 83687
G-FaXTransmittal
(208) 475-0101

12
13

14

Trial Court
Administrator

15
16

Dan Kessler
1115 Albany Street
Caldwell ID 83605
(208) 454-6626

0

U.S. Mail, Postage Paid.

0 Hand Delivered to Office
or Court House Drop Box.
~ansmittal

17
18

19

20
21
22

23

24
25
26
27

28
29
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERING TRAILS, LLC., etal.,

)
)

)
)
)
)

Plaintiffs-CounterdefendantsAppellants,
-vs-

)

Case No. CV-09-05395*C
CERTIFICATE OF EXHIBIT

)
)
)
)

BIG BITE EXCAVATION, INC., etal.,
Defendants-Respondents,
And

)
)
)
)
)
)

PIPER RANCH, LLC., etal.,
Defendant-Counterclaimant,
And

)
)
)

DOES 1-5,
Defendants.

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the following
is being sent as an exhibit:

NONE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
~~~~-~"'4 the County of Canyon.
By:
Deputy
CERTIFICATE OF EXHIBIT
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
WANDERlNG TRAILS, LLC., etal.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs-CounterdefendantsAppellants,
-vsBIG BITE EXCAVATION, INC., etal.,
Defendants-Respondents,
And
PIPER RANCH, LLC., etal.,
Defendant-Counterclaimant,
And
DOES 1-5,
Defendants.

Case No. CV-09-05395*C
CERTIFICATE OF CLERK

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including documents requested.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this-----"""'---- day of f'Jc Tober , 2012.
CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
u.u.•...y""J ... the County of Canyon.
By:
Deputy
CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
)
)

WANDERING TRAILS, LLC., etal.,

)
)
)
)

Plaintiffs-CounterdefendantsAppellants,

-vs-

)
)
)
)
)
)
)

BIG BITE EXCAVATION, INC., etal.,
Defendants-Respondents,

And
PIPER RANCH, LLC., etal.,

Supreme Court No.

40124-2012

CERTIFICATE OF SERVICE

)

)

Defendant-Counterclaimant,

And

)

)
)
)
)

DOES 1-5,
Defendants.

I, CHRIS YAMAMOTO, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's mail, postage prepaid, one copy of
the Clerk's Record and one copy of the Reporter's Transcript to the attorney of record:
Wyatt Johnson, ANGSTMAN JOHNSON
Kevin E. Dinius and Michael J. Hanby II, DINUIS LAW OFFICE
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this----"=--- day of

CERTIFICATE OF SERVICE

DC~lll ~1?-C

, 2012.

CHRIS YAMAMOTO, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in a~d fQr the Com;ty of Canyon.
By:
/1 (~ , i /} _£1) , Deputy
"-..~:J u,,Jt~.-r~ti<.....H!..... I(_
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